United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WILLIAM G. LIBBY, 
Appellant 


V. 


L. J. CORPORATION, ET. AL, 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Mark P. Friedlander, and 
Edward A. Aaronson 


Rm. 502 Hill Building 
839 Seventeenth St., N.W. 
Washington 6, D. C. 


Attorneys for Appellant 


Robert I, Thiel, Printer 
Washington, D, C, 
EX 3-0625 





ae ws 





\af, 





APPELLANT'S STATEMENT OF 
QUESTIONS TO. BE PRESENTED 


One question will be: 


1. Where Appellant and Appellees agreed to acquire a tract of 
land together and develop it, and where such acquisition did take place, 
was a partnership created between the parties? 


Another question will be: 
2. Is such a partnership agreement within the statute of frauds ? 
Another question may be: 


3. Was it proper to grant summary judgment in favor of the 
Appellees where the sworn complaint of the Appellant, answers to in- 
terrogatories, and depositions, showed that the Appellant and Appel- 
lees had agreed to acquire a tract of real estate together and develop 
it, and where the contract acquiring said land was in the name of one 
of the partners, and where all the consideration for said purchase had 
been advanced by one of the Appellees, and where the Appellant had 
offered to put up his share of the deposit and said offer had been post- 
poned by one of the Appellees, and where the Appellant and one of the 
Appellees had been attempting to obtain a loan to reduce the cash cost 


of the acquisition of the land, and where the commitment obtained by 


the Appellant was considered too expensive by one of the Appellees 
but where said Appellee did obtain a loan in his own name, and where 
such acquisition of the land and the obtaining of the loan was not made 
known to the Appellant and where Appellant was ignored in the subse- 
quent development of the property ? 





(ii) 


Another question may be: 





4. Did the admission by the Appellant that he had not written to x4 
the Appellees, nor brought a suit for a period of sixteen months after ‘ 
he became aware of the breach, constitute an abandonment justifying 4 
a summary judgment, particularly where the Appellees had not noti- 4 
fied Appellant nor made any requests upon him nor advised him of ” 
the acquisition of the property and the development of the same, and ~ 
where one of the Appellees, a close associate of Appellant, had repre- “~ 
sented to Appellant that he did not know what was going on and that he ee 
thought his father-in-law, another of the Appellees, wanted to wait < 
until a current exploitation by Appellant and said associated Appellee " 
had been concluded? i 
Another question may be: P 


5. Under the foregoing facts, would the Appellees be entitled 
to successfully rely upon the doctrine of laches? 





(iii) 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Appellant brought suit asserting in his sworn complaint a 
demand for damages for breach of a partnership agreement to purchase 
a specific tract of land together, and to so develop it. The Appellant 
also charged that he had been improperly ousted by the individual 
Appellees from the partnership venture. 
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To this complaint the Appellees filed an answer admitting that 
the parties discussed the purchase of the land together, but Appellees 
claimed that the Appellant was to have an interest in a corporation after 
Appellant had contributed his share of cash, and then his interest would 
be limited to the sum contributed. 


A motion for summary judgment was filed by the Appellees. The 
Court, upon consideration of the complaint, answer and depositions 
filed, as well as the answers to interrogatories propounded by Appel- 
lant to the Appellees, granted summary judgment. 


It is from this judgment entered for the Appellees that the Appel- 
lant appeals. This Court has jurisdiction of the appeal under Title 28, 
United States Code, Sections 1291 and 1292. 


STATEMENT OF FACTS 


William G. Libby and Ralph Ochsman were engaged in a building 
project together in a corporate form (App. 2, 17 & 18). They hada 
joint office and transacted their business from this office (App. 30). 
Ralph Ochsman and one Morton I. Funger were sons-in-law of one 
Samuel P. Cohen, each having married one of Cohen's daughters (App. 
9). Unimproved property located in Maryland and known as the "Hart- 
ley Tract" came to Ochsman's attention and he spoke to Libby about 
it (App. 23). The two of them decided that they would jointly acquire 
this land and develop it together; and they started negotiations for such 
acquisition (App. 24 and 25). 


While the negotiations were going on they ran into difficulties in 
the acquisition of the land, and Ochsman suggested that they talk the mat- 
ter over with Samuel Cohen (App. 25). Cohen was at that time engaged 
in the wholesale appliance business (App. 2). Cohen was told about the 
deal and he promised to help Ochsman and Libby acquire the property 
(App. 26 and 27). 
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Cohen employed one Salkeld, a real estate salesman with Shan- 


non & Luchs (App. 26) and, as a result, a contract to purchase the 


property was obtained. Under this contract the purchaser was given 
the right to purchase for all cash at $130,000. 00 or on terms at 
$140,000.00 (App. 8, 54 and 57). At Cohen's direction the purchase 
contract was made in Morton Funger's name (App. 8, 54 and 57). 

The commission was to be paid by the purchasers instead of the seller. 
The parties had agreed to buy the "Hartley Tract" together and develop 
it together and had definitely agreed to form a partnership (App. 43). 
They were to make formal agreements when they started to form the 
corporations (App. 43), as Ochsman and Libby had done in a prior proj- 
ect (App. 43). 


Ochsman and Libby were excited and very happy when the con- 
tract had been obtained, but later a conference took place between Libby, 
Cohen and Ochsman, and Cohen insisted that Funger be made a partner 
in the deal and, after some pressure exerted by Cohen on Libby, Libby 
agreed to this (App. 33). Libby offered to pay his portion of the de- 
posit, but was told by Cohen not to do so at that time — that he would 
let him know when he wanted it (App. 37). 


Cohen told Libby that they would have to get financing, and Libby 
did obtain a commitment for a $100,000.00 loan on the property sub- 
ject to a lending commission of $8,000.00 (App. 28). Libby was ad- 
vised by Cohen that they should not pay that much commission and to 
try to do better. Cohen did obtain financing by borrowing $90,000.00 
from a bank (App. 58). 


Libby was financially able to arrange for his share after such 
proper financing (App. 22 and 23) of the purchase (App. 27 and 38); 
and could have probably raised his share even without financing (App. 
38 and 46). 


Cohen at no time told Libby when the settlement would take place, 
and at no time requested any portion of the purchase price from Libby 





4 


(App. 29); nor -was Libby able to reach Cohen when he tried to contact 
him (App. 30). Ochsman advised Libby that Cohen had not discussed 
the purchase with Ochsman, and that Ochsman did not know what Cohen 
had in mind (App. 30). Cohen, by borrowing $90,000.00 from the 
American Security and Trust Company and settling on the purchase with 
these borrowed funds plus funds of his own, was able to acquire title 

to the land (App. 58), but he never advised Libby of what he had done, 
and Libby was unable to find out about the settlement date or what was 


happening (App. 32 and 33). 


Libby never knew until long afterwards that Funger and his wife 
had taken title to the property and had transferred that title to 
Cohen and Cohen's wife. Cohen never advised Libby, and Libby 
only found out much later that Cohen and his wife had conveyed the prop- 
erty to a Maryland corporation, and that the Maryland corporation, act- 
ing through Ochsman as President, had made conveyances of parts of 
the lots to other companies, the first conveyance being made to the 
original corporation in October of 1954 (App. 11), and thereafter to 
other corporations in April of 1955, May of 1955, and October of 1955 
(App. 11). 


Libby was never able to find outwhat Cohen, Funger and Ochsman 
were doing except what he could see on the tract (App. 40 and 42). Libby 
and Ochsman's project came to a close, and Libby then prepared and 
filed his suit. 





ASSIGNMENT OF ERRORS 


Appellees claimed the following in support of 


their motion for summary judgment, which it 
must be presumed the Court agreed to in the 


absence of a memorandum from the Court: 


1. The Appellant failed to comply with his part of the alleged 
agreement in that he did not furnish or offer to furnish any part of the 
consideration for the purchase of the land or the construction of the 
houses thereon; accordingly there was a total failure of consideration. 


2. The Appellant was familiar with the terms of the contract for 
the purchase of the land and the date of settlement when the seller re- 
ceived the purchase price of $137,500.00 in cash. Appellant stood by 
and neither furnished nor offered to furnish the necessary capital to pay 
for the said land and accordingly is estopped from now asserting any 
right under the contract for the purchase of the land or the houses 


erected thereon. 


3. The Appellant is barred from asserting any claim by virtue of 
the statute of fraud. (District of Columbia Code, Title 12, Chapter 3) 


4. The Appellant was aware that the land had been purchased and 
that houses were actually being constructed thereon, and failed to assert 
any claim or interest in either the land or the buildings thereon and 


abandoned any right or interest he had in the alleged project. 


5. Preliminary talks or negotiations not culminating in a firm 
agreement in which the party or parties are charged with duties and 
obligations cannot result in legal liability. 





SUMMARY OF ARGUMENT 


1. Appellant claimed the making of an agreement to jointly pur- 
chase and develop unimproved property. The individual Appellees admit- 
ted the making of an agreement, but said that it was conditioned upon the 
Appellant furnishing his share of the money. The issue of fact thus 
created was not one which should have been determined on a motion for 


summary judgment, as this was a genuine issue of a material fact. 


2. The contract to purchase the "Hartley Tract" was made in the 
name of a "straw party" and, although the contract provided for either 
a cash purchase or a purchase on terms, the purchase was consummated 
without consultation with the Appellant and he never learned about said 
purchase consummation until long after it was an accomplished fact. 
Appellant had offered to put up his share of the deposit and was at all 
times ready, willing and able to bear his share. 

The Appellees charged that the Appellant was estopped from assert- 
ing any right under the contract. A clear issue of fact was created by 
the pleadings and the depositions as to whether or not the Appellant had 
breached such an agreement. This issue of fact should have been deter- 
mined by trial. 


3. The statute of frauds does not apply to a partnership agreement 
to purchase and develop land. 


4. Appellees claimed that the Appellant had abandoned any right 
or interest he had in the project by failing to assert his claim or assert 
his interest in the same. If by this contention the Appellees mean to 
plead the statute of limitations, then Appellees are in error, as the 
statute of limitations is three years from June of 1954, at the earliest, 
and the suit was brought on April 19, 1956. 

If, by their claim they mean to assert that laches bars the action, 
they are in error because laches is controlled by equitable considerations 


and the lapse of time must be so great that it would be inequitable to 


permit Appellant to assert his rights. 
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2. Appellees claimed that there was no firm agreement and there- 
fore they cannot be charged with any duties or obligations arising out of 
what they term "negotiations." 

The deposition of the Appellant, together with the answers to the 
interrogatories, created an issue of fact on this point, the Appellees 
having admitted (App. 9): 


"The parties discussed and agreed to put up their 
share of the cash necessary to purchase the land 
and construction costs as they became due." 


ARGUMENT 


I 
Appellant and individual Appellees made a binding 
contract to form a partnership, which partnership 
operated up to and including the making of the con- 
tract to purchase the land. 


The suggestion by the Appellees that there was a failure of consid- 
eration is at the best a weak attempt to frustrate the Appellant's rights 
under the agreement made. Briefly summarized, the facts relating 


thereto are as follows: 


Libby and Ochsman agreed to jointly acquire the "Hartley Tract." 
Along in the process of so attempting to acquire the tract by purchase 
the help of Cohen was sought. Cohen, through the services of a very 
skilled real estate salesman, did obtain a contract which he put in the 
name of his other son-in-law, Funger. The contract, before being 
executed, was jointly considered and examined, and Libby was a part 
and parcel of the group which was then acting in concert to acquire the 
tract in the name of the "straw party.'"' Cohen put up the deposit, but 
Libby offered him his share of said deposit, which Cohen at that time 
did not want to take, and he suggested that Libby wait until he, Cohen, 
asked for it. Libby has stated that he was at all times ready and willing 
to furnish his share of the purchase price. 
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The parties agreed to finance the project themselves in order to 
save the difference in the contract price between the cash deal and the 
deal on terms. Libby sought a commitment and obtained the same. This 
commitment, Cohen said, was not satisfactory, and he and Libby were 
to see what they could do about better financing. Cohen was successful 
in obtaining a $90,000.00 loan without a commission, whereas the Libby 
commitment required an $8,000.00 fee for a $100, 000.00 loan; but 
Cohen deliberately refused information about his financing and never let 
Libby know that he had obtained the same. He never notified Libby as to 
the amount that Libby was required to put up, nor did he let Libby know 
when the settlement was to take place. This was a deliberate ouster of 
Libby in the acquisition and development of the land, and was contrary 


to the partnership arrangements. 


The contention of no consideration is basically unsound because the 
agreement to jointly acquire did not require any of the parties to pay to 
each other, anything,* but was an action in concert, each party to perform 
certain things and Cohen taking the lead as "captain of the team," with 
apparently the right of final determination as to what type of financing to 
have and what amounts had to go into the deal. His failure to demand of 
Libby, orally or in writing, what he considered Libby's share, is 
certainly not the fault of Libby nor can it excuse the fraud of Cohen. 


* Footnote: (App. 26 & 27) 


Q. What was said? A. Explained the location and possibilities of the ground. Mr. Cohen kept 
asking me whether I thought it was a good deal. I kept repeating that I did. He said, “If you like it 
that much I will help you boys. I will buy it for you if I have to lay out a lot of cash for it. We can 
work out the details later.” 


Q. Was it discussed with you and Mr. Cohen and Mr, Oxman as to how you would raise the 
$147,000 in cash? A. Yes. 

Q. How? A. Wehadtalked -- well, in earlier conversations Mr. Cohen had been a little 
vague about it and said, “Don't worry about the financing. If you want the ground, you'll get it if I have 
to lay out all cash.” I proceeded on that premise. But toward later on, in further conversations it was 
brought out that a ground loan might be a good deal to reduce the investment. 


Q. Did you do anything about it? A. Yes, sir. 


Q. What did you do? A, Wehada meeting at Mr. Cohen's office and we both decided, Mr. 
Cohen and myself, to go out and see if we could procure about approximately $100,900.00 in a ground 
loan. 
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II 
Appellees claim that Appellant is estopped from 


asserting the right now asserted in this suit. 


Appellant knows of no rule of law or equity from which the doctrine 
of estoppel could arise in this case. 


The premise that the Appellant was familiar with the terms of the 
contract for the purchase of the land is without doubt correct insofar as 
it goes, because he examined the contract and therefore he will be pre- 
sumed to have known the terms of it. The contract itself has not been 
produced as an exhibit, and all we know about it is what the real estate 
man said and the Appellees claim; but we do know that Libby sought to 
find out the time of settlement, and that his attempts were unsuccessful 
because Cohen would not tell him and evaded Libby's attempts to confer. 
All of this appears clearly in the record. 


As Libby explained, the tract of land was owned by an estate and 
from his experience he knew that purchases from estates were often 
long delayed. To charge the Appellant with standing by and failing to 
furnish the necessary capital ignores the two facts: One, that he never 
was able to find out when the settlement was made; and, secondly, he 
was never able to find out what financing Cohen had obtained and what 
his, Libby's, share was. The refusal of Cohen to take Libby's share of 
the deposit from him only becomes clear when considered in respect to 


the subsequent conduct of Cohen. 


A computation of the requirements of each of the four partners, 
after the financing of $90,000.00 had been arranged for, would show that 
$10,000.00 each would have covered the amount to be advanced. This 
sum Libby was well able to deliver. It is difficult to understand, in view 
of these facts, the estoppel claimed by the Appellees. Actually, it is 
very clear that Cohen did not want Libby as a part of this transaction 
— otherwise the present situation would have never occurred. To allow 
the defrauding party to cry estoppel and to further cry that the defrauded 
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one did not put up the money which was never demanded and the amount 
never established — and particularly where the defrauder had failed and 
refused to see or talk to the victim — meets no requirement of the law 


of estoppel. 


Ill 
The statute of frauds did not apply to the facts 
here developed, it being clearly established that 
the Appellant and the individual Appellees had 
agreed to acquire together and develop together 
a tract of land. 


There are two points involved in this proposition, the first being: 
Does the agreement to acquire together and develop a tract of land create 
a partnership? Secondly, does such an agreement have to be in writing 
under the statute of frauds? 


Both of these points have been considered by the Maryland courts, 


and in Morgart v. Smouse, 112 Maryland 615, 77 A. 1070, the Court 
said: 


"Tf on the other hand we treat the contract 
between the plaintiff and Morgart as an agree- 
ment made by them to purchase, develop and sell 
the lands for their joint account and to share equal- 
ly in the profits and losses of the venture, the 
Statute of Frauds was not applicable to it, but it 
constituted them co-partners quoad the undertak- 
ing covered by it. The requisites of a copartner- 
ship have been stated in the text books and cases 
in various forms of expression which substantially 
agree that the essential requisites to constitute 
the relation is a community of interest between 
the parties for the purpose of profit. Ordinarily 
the profits are expected to arise from the purchase 
and sale of some form of property, but they may 
be produced by the skill and industry of the parties 
as in the case of professional firms or those for 
the organization or promotion of various enterprises. 
Parsons on Partnership, sec. 58-61; Lindley on 
Partnership, pages 10-14; Rowland v. Long, 45 Md. 
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439; Heise v. Barth, 40 Md. 267; A. & E. Encyc. 
of Law, 2 Ed., Vol. 22, page 27. 


"As between the parties partnership is a 
matter of intention to be proved by their express 
agreement or inferred by their acts and conduct. 
If they intend to and do enter into such a contract 
as in the eye of the law constitutes a partnership 
they thereby become partners whether they are 
designated as such or not in the contract * * *. 
It has been repeatedly held in different jurisdic- 
tions that an agreement by two or more persons 
to buy land and sell it and share either in the 
profits or the profits and losses constitutes them 
partners for that venture and entitles either of 
them to an accounting in equity from the others of 
the joint transactions. '"* 


In Fowler v. Loughlin, 183 Md. 48, 36 A. 2d 671, the Court said: 


"The second point that there are no sufficient 
allegations of a partnership, is likewise unsound 
for the reason that the bill does allege facts which 
clearly show the existence of a partnership andthe 
basis thereof. Here again, we find elementary 
rules of law which govern the decision. As pointed 
out by this court many times, and quite recently, 

a partnership is largely a matter of intention, either 
expressed or implied, and this intention may be 
manifested by the conduct of the parties towards 
each other and by the circumstances generally sur- 
rounding their transactions. — Collier v. Collier, 
182 Md. 82, 32 A. 2d 469; Southern Can Co. v. 
Sayler, 152 Md. 303, 136 A. 624; Morgart v.Smouse, 
103 Md. 463, 63 A. 1070; Townsend v. Appel and 
Sons, 164 Md. 255, 164 A. 679. The test is applic- 
able especially between partners themselves and 
where the rights of third parties are not involved." 





* 
Footnote: 


A collection of the cases on this point will be found in 187 A.L.R. in the note at pages 60 and 
131, 


During the argument of the case at bar counsel for Appellees seemed to believe that there was 
some merit in his argument that there was no clear evidence that the losses were to be shared, His 
conclusion on this point is questionable, but even if it were not questionable the Smouse case clearly 
says that it would not make any difference. 
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In McElroy v. Swope, 47 Fed. 380, the Court said: 


"It is, however, well settled law that there * 
may be a partnership between two or more parties 
to deal in land. Ej ually well settled is it by the 
great weight of authority that the existence and 
terms of such partnership may be established by ~ 
parol testimony (citing cases)." 


See, also, Whitney v. Dewey, 158 Fed. 385. 


IV 
The Appellees contended that the failure on the < 
part of the Appellant to assert any claim was an 
abandonment of any right or interest he had in 


the project. 


In studying this proposition we are forced to the conclusion that 
counsel could not have meant that abandonment could apply to a situation 
of this type, but must have had in mind some claim such as the statute 


aed es bes A a ae Be 


of limitations. The statute of limitations, being three years in the 
District of Columbia, could not possibly apply to this case where the 
cause of action arose during the fall of 1954 and where suit was filed in 
April of 1956. 


It is possible that counsel meant to claim laches on the grounds 
that this was an equitable proceeding. If so, we call the Court's atten- 
tion to the decision of this Court in Hill v. Chambers, 63 App. D.C. 36, 
68 Fed. 2d 781, wherein this Court said: 


"(3,4] Nor do we think the question of laches, 
strongly urged by appellants, is in point. In 
the Bradley Case it was invoked, and there the 
period between the exchange of properties — 
for that too was a case of swapping equities — 
was two years. Here itis four. But the prin- 
ciple underlying each is the same, and in that 
case we said (47 App. D.C. at page 283), quot- 
ing from Halstead v. Grinnan, 152 U.S. 412, 
417, 14S. Ct. 641, 38 L. Ed. 495: 'It [laches] 
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is an equitable defense, controlled by equitable 
considerations, and the lapse of time must be so 
great, and the relations of the defendant to the 
rights such, that it would be inequitable to permit 
the plaintiff to now assert them.'" 

In the case at bar the facts reject such a contention, as here the 
evidence shows a fraudulent deprivation of the rights of Appellant. It 
must be borne in mind that Ochsman and Libby were in the process of 
building houses on a tract of land and were closely associated, being in 
the same office. It is true that Ochsman falsely advised Libby that 
Cohen was not telling him anything and that he did not know what was going 
on; and it is also true that Libby, in the late fall of 1954, saw the project 
beginning in its early, preliminary stages and knew that he had been 
cheated. He stated that to Ochsman but he was never able to talk to 
Cohen. There was no requirement on his part at that time to institute a 
suit, particularly before he had completed with Ochsman on the pending 
deal. He never at any time gave any indication that he was accepting 
this ouster, and there is no basis for the claim that he did not file his 


suit at an early point. 


It may be argued that he did not have the right to let Cohen and his 
sons-in-law go forward on the project without telling them he still claimed 
an interest. To answer such a contention we need only state that Cohen 
and Ochsman — and probably Funger — must have known of the dissatis- 
faction of Libby with their actions towards him, and must have known that 
when he was in a position to go forward and make a claim he would do so. 
It is interesting to note that at no time did Cohen or Ochsman ever write 
to Libby calling his attention to the fact that they claimed he had failed to 
comply with any agreements made, nor asserting in writing that he, Libby, 
was no longer in the project. By words they had told Libby that that ques- 
tion had not been decided. ‘ 


* 
Footnote: (App, 30 & 33) 
Q. You were speaking with Mr, Oxman every day, weren't you? A, I was, 


Q. Did you talk to him about the deal? A. Very often. _ 
/ Footnote continued on page 147 
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V 
The Appellees claimed that there was no agreement 
made and that what had taken place were only pre- 
liminary talks or negotiations. 


The Appellees claim that no firm agreement was ever made, and 
they reason that because of that there could be no duty or obligation which 
could result in a legal liability.. — 


The error in this reasoning is that there was a definite agreement 
made. The most that could be said on the part of the Appellees is that 
there was a question of fact as to whether an agreement was made. In 
answer to the interrogatories the Appellees say: 





"The parties discussed and agreed to put up 
their share of the cash necessary to purchase the 
land and construction costs as they became due." 


(App. 9) 
And in their unsworn answer (App. 7) the Appellees say: 


"Plaintiff never produced or offered to produce 
his share of the necessary cash to acquire the land 
and erect the houses. Plaintiff abandoned and for- 
feited any right he may have had in the project." 
Thus we see that the issue was not whether or not any such agreement 
was made, but whether or not the Appellant had breached such an agree- 
ment, their defense being not a denial of the agreement but a claim of a 


breach by the Appellant. 





/Footnote continued from preceding page 7 


Q. What were you saying to him about it? A. I asked him what was the progress of the deal, 
when we were going to have our next meeting, He said -- do you want to hear what he said? 


Q. Yes, certainly. A. He said, "Sam doesn’t tell me anything.” I said, “Isn’t that kind of 
odd, your own father-in-law?” “No, he doesn‘t tell me a thing about it. But I think it will work 
out,” I went along with that. 


Q. After 120 days did you do anything about the matter, Mr. Libby? A. Yes. I asked Ralph 
pointblank what the story was, why the freeze-out, when it was actually my déal. We did all the 
work on the deal to bring it to a head and to purchase. And Ralph told me at that time that Sam 
decided to see how we would do on Owens before he would go further with me. 

Q. When was that? A. That was in the fall of '54, 


Q. Approximately when in the fall of '54? A. Oh, October, November. 
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In answer to the claim of breach the Appellant says that Cohen had 
agreed to furnish the money, if necessary, but that notwithstanding such 
a promise the Appellant offered Cohen his share of the deposit which 
Cohen at that time skillfully refused. Thereafter it was agreed to finance 
the purchase so as to reduce the amount of cash each one had to put in. 
Libby and Cohen sought such loans. Libby obtained a commitment which 
required a payment of a lender's fee. Cohen asked Libby to see if he 
could do better. Libby unsuccessfully tried to do better. Cohen success- 
fully obtained a loan for $90,000.00 which he kept secret from Libby. He 
never called a meeting to fix the amount each one was to put in, nor would 
he confer with Libby about this matter. It is safe to say, from the record, 
that Cohen avoided Libby after the contract had been executed and Cohen 
had obtained his loan. The course of the conduct of all of the Appellees 


thereafter was one of secrecy and evasion. 


Counsel for Appellees, in his argument below, stressed the fact 
that Libby never wrote a letter to Cohen. It is equally true that Cohen 
never wrote a letter to Libby, but the lack of communication in this 
regard does not affect the questions herein considered. 


VI 
Summary judgment should not have been granted. 


In the nature of a full consideration of the real picture, we have 
shown the Court that a partnership was formed, or at least evidence of 
a partnership has been offered. 


Thus, a clear issue of fact is created heavily preponderating in 
favor of the Appellant that such a partnership was created. The part- 
nership agreement could be established by conduct or by words, and did 
not have to be in writing. 


The land was acquired in the name of one partner who at the time 
of acquisition was really just a "straw party"; but, nevertheless, it was 
still partnership property. Before the partnership could move forward 
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in the development of the land the ouster took place. The partnership 
was in operation in the acquisition of the land. About this there can be 
no error; or at least an issue of fact was thus created. 


For the Court to grant summary judgment in this situation required 
the Court to ignore the principles as laid down in Dewey v. Clark, 86 U.S. 
App. D.C. 137, 180 Fed. 2d 766. Not only did this Court make it clear 
that summary judgment could only be granted when the moving party was 
entitled to a judgment as a matter of law and where there was no genuine 
issue for trial, but also that this rule should be cautiously invoked to the 
end that the parties could be afforded a trial where there was a bona 
fide dispute of facts between them. This case made it clear that the 
Court was not authorized to try the issue, but to determine whether there 
was an issue to be tried. In other words, this Court held that factual 
issues were not to be tried or resolved by summary judgment procedure 
— that only whether or not such an issue existed was to be determined. 
The Court made it clear that once it is determined that there is such an 
issue, Summary judgment could not be granted. This Court also pointed 
out that all doubts were to be resolved against the granting of summary 


judgment. 


It might be argued — and we anticipate it here — that there is no 
theory upon which the Appellant could proceed in this case which this 
Court could recognize. In a factual situation different from the one at 
bar but involving the same principles, this Court held, in Weigle v. Roller, 
04 App. D.C. 164, 295 Fed. 985, that where Roller brought an action 
against another claiming that there was a partnership agreement to pur- 
chase and operate a business, and where the other partner had wrong- 
fully bought the business without Roller, it was proper for Roller to 
obtain judgment for breach of the contract of partnership, and also proper 
for him to recover from the defendant, and that evidence of the profit 
made by the defendant and another out of said business was admissible 
in evidence. As the Court said in that case: 
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"The latter's (Roller's) failure to perform 
was due to Weigle's secret contract, made in 
violation of his duty as a partner, and Weigle 
will not be permitted to take advantage of his 
own wrong to defeat Roller's claim. So far as 
being ready to perform the contract is con- 
cerned, nothing was required of Roller until 
the stock had been delivered to him, Weigle, 
and Schmucher, and he says that, if it had been 
delivered, he would have been ready to proceed. 
We think this testimony warranted the jury in 
finding that Roller had not abandoned the contract 
between himself and Weigle, or the one between 
him and Huske, 

And the Court in that case affirmed the judgment in favor of Roller for 


damages. 


It is interesting to note at this point that any abandonment of the 
agreement set forth in the case at bar, in order to be effective against 
Libby, would have had to have taken place before the ground was acquired. 


This Court has had occasion to consider contracts between parties 
for the exploitation and improvement of land, and has held such partner- 
ship agreements valid. — Campbell v. Northwestern Eckington Improve- 
ment Co., 229 U.S. 561, 57 Law Ed. 1330. This case, decided by the 
Supreme Court, had twice been heard by this Court (28 App. D.C. 494; 
and 36 App. D.C. 149) (Reversed on appeal). The Supreme Court in its 
decision held that an agreem ent between the owners of unimproved pro- 
perty and a builder and a manager of real estate developments, where 
one furnishes skill and financial assistance and was to be entitled to one- 
third, such an agreement made the parties partners. The case is not 
exactly in point but it is sufficiently close to show that the law of Mary- 
land and in the other federal cases cited is also the law in the District 
of Columbia. Cases may be found which hold that where two people take 
title to property as tenants in common or in joint tenancy, this fact may 
not create a partnership, but all cases hold that the intentions of the 
parties govern as to whether or not a partnership has been created. 
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CONCLUSION 


It is respectfully submitted that the Court below should not have 
granted summary judgment and that this cause should be reversed and 
returned to the District Court for trial. 


MARK P. FRIEDLANDER 
EDWARD A. AARONSON 


Rm. 502 Hill Building 
839 - 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed Apr 19, 1956] 


Civil Division 


WILLIAM G. LIBBY 
7608 Georgia Ave., N.W. 
Washington, D.C. 


Plaintiff, 
Vv. : Civil Action No. 1629-'56 
L. J. CORPORATION, 
J.W. CORPORATION, 
S.L. CORPORATION, 
O. F.C. CORPORATION, 
and 
M.P. CORPORATION 


All of: 
3045 "V"' Street, N.E. 
Washington, D.C. 


and 
RALPH OCHSMAN, 


MORTON I. FUNGER 
and 
SAMUEL P. COHEN 


All of: 
3045 'V"' Street, N.E. 
Washington, D.C. 


Defendants. 


COMPLAINT FOR DAMAGES FOR FAILURE TO FORM 
PARTNERSHIP, AND BREACH OF PARTNERSHIP AGREE- 
MENT, AND/OR FOR THE WRONGFUL OUSTER OF THE 
PLAINTIFF FROM THE PARTNERSHIP FORMED 


1. The Plaintiff, William C. Libby, is a citizen of the United 
States and brings this suit in his own right. The defendant corporations, 
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and each of them, were incorporated under the laws of the State of 

Maryland, but all have engaged or are engaged in business in the Dis- 

trict of Columbia where they have their principal offices. The individual 

Defendants are citizens of the United States and are named as the parties 

with whom the Plaintiff was to have engaged in a partnership venture. 

This suit is a claim for damages for the breach by the individual De- 

fendants of an agreement to form a partnership. The corporate De- 

fendants are joined as the holders of the property of the partnership. The 
116 amount involved herein is more than $3,000.00. 

2. The Plaintiff and the Defendant, Ralph Ochsman, had for a long 
time engaged in building projects together, and while they were so en- 
gaged they both became interested in land which is, for the purpose of 
brevity, here described as the "Hartley Tract." In the process of ac- 





quiring said land a real estate brokerage firm was employed and a con- 
tract submitted through that office. While the negotiations were in pro- 
gress the defendant Ochsman suggested that the Plaintiff and he discuss 
this matter with the father-in-law of Ochsman, one Samuel P. Cohen, 
Defendant herein, who was at that time aad engaged in the whole- 
sale appliance business. 

3. That at that time the said defendant Cohen became interested 
in the deal and it was then and there agreed that the three -- that is to 
say, the Plaintiff and the defendants Ochsman and Cohen -- would make 
the purchase together and build the houses to be built on said land, as 

partners. The said defendant Cohen, however, desired to employ a dif- 
ferent real estate agent, and the Plaintiff and the two Defendants, Cohen 
and Ochsman, did so,employ a real estate agent to purchase the property 
from the owner thereof. 

4. In order that the personnel of the new company be kept secret 
the property was to be purchased in the name of Morton Funger, a De- 
fendant named herein and son-in-law of the Defendant Samuel P. Cdhen. 
While the matter was being negotiated the said defendant Cohen insisted 
that his son-in-law, Morton I. Funger, be made a partner in the deal, 
and it was then and there agreed that there should be a four-way 
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partnership consisting of the three individual Defendants and the Plain- 
r tiff. 

3. While the deal was being negotiated the defendant Cohen advised 
the Plaintiff that he would be required to make an effort to get financing, 
and the said Plaintiff did obtain a commitment on a $100,000.00 loan on 
the property, subject to a certain commission to be paid for the loan 

117 which was in the usual course of business. Libby was advised 
by the defendant Cohen that he would then only be required to put in one- 
fourth of $47, 500.00. 

6. That the Plaintiff has at all times been willing and anxious to 
put up his portion of the money, but he heard no further from the Defen- 
dants named herein, and when he made inquiry was told that the matter was 
being considered; that the plaintiff Libby attempted to reach the defendant 
Cohen many times but was unable to do so. That the defendant Ochsman 
advised Libby that his father-in-law (Samuel P. Cohen) had not discussed 
the purchase with him (Ochsman) and that he (Ochsman) did not know what 
Cohen had in mind. In the meantime Libby and Ochsman continued their 

1) building project as partners. 

7. During the period while Libby was waiting to hear from Cohen 
he was attempting to tentatively arrange subcontracts for the new project. 

8.Unbeknownst to the Plaintiff and without advising the Plaintiff 
of the event, the defendant Morton I. Funger and his wife purchased the 
land, which was to be developed by the partnership, in the name of the 
defendant Funger and his wife. It is believed that the price of purchase 
was $143,000.00. On the same day, June 24, 1954, the said defendant 
Funger and his wife conveyed said property to Samuel P. Cohen, Defen- 
dant herein, and the said Cohen's wife; and on October 29, 1954, the said 
Samuel P. Cohen and his wife conveyed the property involved herein 
to the O. F.C. Corporation, by deed recorded in Liber 1989, at folio 
99, in the Land Records of Montgomery County, Maryland. 

9. Thereafter, on May 20, 1955, the said defendant Ochsman, 
acting as President of the O. F.C. Corporation, caused deeds to be 
made conveying to the defendant L.J. Corporation 31 of the lots, and 
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to the J.W. Corporation 32 of the lots, and to the S.L. Corporation 31 
of the lots, all of said lots being conveyed at a price of $75.00 per lot. 

On June 17, 1955, the said O. F.C. Corporation conveyed to the 
M.P. Corporation approximately 44 lots; and all of said corporations 
did thereafter arrange for and construct houses on said lots and suc- 
cessfully sold the same, and the individual Defendants have failed and 
refused to account to this Plaintiff or to advise him of the development, 
and he is advised by counsel that he is entitled to bring this suit for breach 
of the contract as alleged, and for damages sustained thereby which are 
in the sum of $75,000.00. 

WHEREFORE, Plaintiff claims of the Defendants, and each of them, 
the full sum of $75,000.00. 

/s/ William G. Libby 
William Libby 

DISTRICT OF COLUMBIA, 

William G. Libby, being first duly sworn, on oath deposes and 
says that he has read the foregoing complaint by him subscribed and 
knows the contents thereof; that those matters and things set forth therein 
as fact, are true, and those set forth upon information and belief, he be- 
lieves to be true. 

Subscribed and sworn to before me this 17th day of April, 1956. 


/s/ Thomas W. Hunt 
Notary Public, D.C. 


* Kk x 
/s/ Mark P. Friedlander, and 
/s/ Edward A. Aaronson 


Rm. 502 Hill Building 
839 - 17th St., N.W. 
Washington 6, D.C. 


Attorneys for Plaintiff 
Plaintiff demands a jury trial herein. 


/s/ Mark P. Friedlander, Attorney 
for Plaintiff 
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119 [ Filed May 14, 1956] 
PLAINTIFF'S INTERROGATORIES ADDRESSED TO THE 
DEFENDANTS 


To: Robert E. Lynch, Esq., 
Attorney for Defendants 


821 - 15th Street, N.W. 

Washington 5, D.C. 

You are required to answer the following interrogatories under 
oath within fifteen days after the service of the same upon you under 
the provisions of the Federal Rules of Civil Procedure: 

1. State in detail all conversations between the individual Defen- 
dants, or any of them, and the Plaintiff herein, relating to the acquisi- 
tion of the property involved herein. 

2. State in substance, and with as much detail as possible, any 
and all conversations between the individual Defendants and the Plaintiff 
relating to the property involved herein after the contract of purchase 
was executed. 

3. Give the date of the settlement on the property involved herein, 
and attach hereto copy of settlement statement. 

4. State the consideration paid by the corporate Defendants to the 
individual Defendants or any of the other corporate Defendants, for the 
acquisition of any of the property involved herein. 

120 5. Give the dates of when each corporate Defendant received any 
of the property involved herein by deed, and state the consideration 
therefor. 

6. State in substance any oral contracts between the said corporate 
Defendants and the individual Defendants, relating to the property in- 
volved herein. If the contracts were in writing, attach copies to your 
answers. 


/s/ Mark P. Friedlander 
Mark P. Friedlander 
* * * Attorney for Plaintiff. 


(SERVICE) 


[ Filed May 29, 1956] 
ANSWER TO COMPLAINT 
First Defense 
The complaint fails to state a cause of action upon which relief 
can be granted. 


Second Defense 


There was a failure of legal consideration. 
Third Defense 

The plaintiff by reason of his conduct is estopped from asserting 
a claim against the defendants. 

Fourth Defense 

1. Defendants deny that the plaintiff was to engage in a partnership 
venture with the defendants and denied that the defendants' corporations 
are holders of the property of the partnership as claimed in paragraph 
1 of the complaint. Defendants admit the citizenship and incorporation 
as alleged; they are advised it is not necessary to answer the remaining 
allegations thereof. 

2. Defendants deny the allegations of paragraph 2 as drawn and 
deny that plaintiff and defendant Ochsman were engaged in building projects 
together for a long time and state that at the time of the matter in con- 
troversy Ochsman and the plaintiff had been engaged as officers of a 
corporation for only a short time. Defendants admit that the plaintiff 
and the individual defendants became interested in property known and 
described as the "Hartley Tract" and that a real estate broker was con- 
sulted concerning the same but defendants deny that a contract was sub- 
mitted through the first broker who was consulted concerning the same. 
Defendants deny that any negotiations were in progress on the Hartley 
Tract when plaintiff and Ochsman first consulted the defendant Cohen 
concerning the Hartley deal and deny that defendant Cohen was princi- 
pally engaged in the wholesale appliance business but states that Libby 
and Ochsman did consult with Cohen who had experience in the real 
estate and construction business. 
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3. Defendants deny allegations in paragraph 3 as drawn. Defen- 
dants admit that there was a conference between the plaintiff and the in- 
dividual defendants relative to the possible purchase of the Hartley Tract, 
but not as partners. Any joint action of the parties was to be done 
through a corporation only in the event and after each party had contri- 
buted his pro rata share of the necessary cash to purchase the land and 
erect the houses. Plaintiff never produced or offered to produce his 
share of the necessary cash to acquire the land and erect the houses. 
Plaintiff abandoned and forfeited any right he may have had in the project. 
Defendant Cohen employed a real estate agent only after the agent con- 
sulted by the plaintiff had reported the property already sold. 

4. Defendants deny the allegations of paragraph 4 as drawn. De- 
fendants admit that a contract for purchase was submitted on the Hartley 
Tract in the name of Morton I. Funger, son-in-law of the defendant 
Samuel P. Cohen. 

5. Defendants deny the allegations in paragraph 5as drawn. Fur- 
ther answering the said paragraph defendants admit that at one time plain- 
tiff stated that he could secure a loan of $100, 000.00 on the property 
but it would be subject to a 10% commission plus 8% interest on the entire 
$100,000.00. That if said loan were accepted only $90,000.00 would be 
received but 8% interest would be charged on $100,000.00 and $100, 000. 00 
would have to be repaid. 

6. Defendants deny the allegations contained in paragraph 6 as 
drawn. Defendants deny that the plaintiff has at all times been willing 
and anxious to put up his portion of the money. Plaintiff was advised at 
the time the contract of purchase was signed on, to wit, May 26, 1954, 
that the deal would have to be an all cash one, that is to say that the 
total price of the property, to wit, $137,500.00 would have to be paid 
in cash within thirty (30) days from the date of the contract, which con- 
tract was dated May 26, 1954, and settlement had to be made on or be- 
fore June 26, 1954. Plaintiff failed to produce or offer to produce any 
cash on or before the date of settlement for said property cost or de- 
velopment cost. Plaintiff was present when the contract was signed 
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and was familiar with the terms thereof. Plaintiff was advised of the 
time of settlement for said property. Plaintiff and defendant Ochsman 
were not conducting a building project as partners. 

7. Defendants are without knowledge or information sufficient 
to form a belief as to the averments of paragraph 7 of the complaint. 

8. Defendants deny that the plaintiff did not know of the purchase 
of said property in the name of Morton I. Funger and his wife. Defen- 
dants deny that the property was to be developed as a partnership. The 
purchase price was $137, 500.00, not $143,000.00. Defendants admit 
that Funger deeded the property to defendant, Samuel P. Cohen, and 
his wife and that later Cohen and his wife conveyed the property to the 
O. F.C. Corporation. 

9. Defendants admit the allegations regarding the transfer by 
deed and the dates thereof are substantially correct. The price was 
$770.00 per lot and not $75.00 per lot. Defendants admit most of the 
houses have been sold. Defendants deny that the plaintiff has a claim 
or that he has been damaged. Plaintiff did nothing by way of cash or 
labor in the purchase or development of said "Hartley Tract". 

Defendants deny all averments of fact not herein specifically ad- 
mitted. 


WHEREFORE, the defendants pray that the suit be dismissed upon 


hearing. 


/s/ Robert E. Lynch 
Attorney for Defendants 
821 - 15thSt., N.W. 
Washington 5, D.C. 


(Certificate of Service) 


[Filed May 29, 1956] 

DEFENDANTS' ANSWER TO PLAINTIFF'S INTERROGATORIES 

The defendants for answer to the interrogatories filed by plaintiff 
state: 

1-2. Ochsman told Libby that he would like to take him out and 
show him a tract of land known as the Hartley Tract which he understood 
was available for sale. 

Ochsman narrated the advantages of the topography of the land in 
relation to sewer and water and streets. 

Cohen stated that he knew and would be interested in the Hartley 
Tract. 

Ochsman stated to Mr. Cohen, in the presence of the plaintiff and 
the defendant Funger, that he and Libby had just returned from examining 
the Hartley Tract of land located on Georgia Avenue extended. 

Cohen was advised that the tract of land was for sale. 

All parties said they thought it was a good tract of land. 

Ochsman stated that he thought it was an exceptionally good piece 
of ground. 

Cohen stated that he knew the ground and understood the price of 
the land to be $2,000.00 per acre, which would be approximately 
$140,000.00 for the tract, and it was then discussed the additional costs 
for engineering, architects, sewer and water, as well as actual construc- 
tion. It was estimated that such additional costs would be from 
$140, 000. 00 to $175,000.00 above the land cost. 

Cohen suggested to the plaintiff Libby that it be made a four-way 
deal, provided the parties could raise their share of cash, and Libby 
replied that that would be too slim a deal and said that he would want it 
on a three-way basis. Cohen said that he would put up the necessary 
cash for himself and his two sons-in-law, (Ochsman and Funger). The 

parties discussed and agreed to put up their share of the cash 
necessary to purchase the land and construction cost as they became 
due. 


The large amount of cash necessary to handle the project (land 
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purchase and construction costs) was discussed and each agreed to have 
their share ready when needed if they were to share in the deal. 

Ochsman, Hewitt and Libby talked about procuring the land. 

Cohen, Ochsman and Libby discussed that if they were successful 
in getting the property that a corporation would be formed and that the 
stock would be issued to the parties in accordance with their share of 
cash contribution (which was understood to be 1/3 to Libby and 2/3 to 
Cohen, Ochsman and Funger.) 

Libby told Ochsman that Hewitt called and said that the ground had 
already been sold to another purchaser and that the deal was off. 

Libby stated to Ochsman that Michnick had bought the land. 

Ochsman stated that Libby said that the Hartley Tract had been sold 
and that the buyers were Michnick and Di Mao. 

Cohen stated that he would try a new broker and see if it had been 
sold and if it had not he would see if it could be purchased. 

Cohen stated that he was advised a contract could be obtained on 
the Hartley ground but that the purchase price would have to be all cash 
in the amount of $137, 500.00, including commission, and each party 
would have to contribute cash to cover their share of the purchase price 
and other costs. 

Cohen told Libby that Salkeld told him that he was going to be able 
to get the contract accepted and that the cash deposit would be $25, 000.00 
and that he, Cohen, was then going to get his check certified to use as a 
deposit. 

Libby stated to Cohen that he was "Mr. God". 

The parties examined the purchase contract and discussed its 
terms. 

Cohen stated to Libby that it was a thirty (30) day settlement and 
the balance would have to be paid in cash at that time and that Libby 
would have to get his share of the money ready because it had to be 

ettled in thirty (30) days. 

Cohen advised Libby that he had the contract signed by the owner and 

it in his pocket, it was an all cash deal and settlement in thirty (30) 
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126 days, and that he should get his cash ready. 

Ochsman advised Libby of the date of settlement on the Hartley 
property and that he should have his share of the money at the title com- 
pany for settlement. 

Libby said he had a lot of money coming in but didn't have any at 
that time. 

Ochsman stated the money would have to be ready at settlement 
because it involved a lot of cash. 

Ochsman told Libby that settlement was going to take place on June 
22, 1954 at the Lawyers Title Company, 16th & K Streets, N.W., and he 
had better get in touch with Mr. Cohen and arrange with him about his 
part of the cash for the deal. 

Ochsman told Libby to talk with his father-in-law, (defendant Cohen) 
and he would have to put his money in if he wanted part of the deal. 

(Funger took no part in the conversation, but was present one oc- 
casion. ) 

3. In answering Interrogatory No. 3 the date of settlement was 
June 22, 1954 and a copy of the settlement sheet is attached hereto. 

4. O.F.C. Corporation paid $137,902.00 for land in the form ofa 
note to defendant Cohen. The other remaining corporate defendants paid 
O. F.C. Corporation $770.32 for each lot and engineering and other costs 
purchased by it, payable $100.00 in cash and its note for the balance of 
$660. 32. 

5. O. F.C. Corporation was deeded property in October, 1954 
in consideration of the note for $137, 902.00 and additional sums making 
a total of $196, 553.09. The remaining corporate defendants received 
part of the property by deed paying $100.00 in cash and a note fe 
$660. 32 or a total of $770.32 for each lot at the following times: 


N.L. Corporation October, 1955 
M.P. Corporation May, 1955 
S.L. Corporation May, 1955 
L.J. Corporation April, 1955 


J.W. Corporation April, 1955 
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6. Defendant Cohen orally agreed to sell land to O. F.C. Corpora- 
tion for $138, 678.00 in October, 1954. 

/s/ Samuel P. Cohen 

/s/ Morton I. Funger 

/s/ Ralph Ochsman 
Subscribed and sworn to before me this 25th day of May, 1956 
/s/ Kathleen E. Norwood 

Notary Public, D.C. 


(Certificate of Service) 


[Filed June 11, 1956] 

MOTION FOR SUMMARY JUDGMENT ON 
BEHALF OF ALL OF THE DEFENDANTS 

Comes now the defendants, by counsel, and move the Court to 
enter a summary judgment in their favor upon the following grounds: 

1. The plaintiff failed to comply with his part of the alleged agree- 
ment in that he did not furnish or offer to furnish any part of the consid- 
eration for the purchase of the land or the construction of the houses 
thereon, accordingly there was a total failure of consideration. 

2. The plaintiff was familiar with the terms of the contract for 
the purchase of the land and the date of settlement when the seller re- 
ceived the purchase price of $137, 500.00 in cash. Plaintiff stood by and 
neither furnished nor offered to furnish the necessary capital to pay for 
the said land and accordingly is estopped from now asserting any right 
under the contract for the purchase of the land or the houses erected 
thereon. 

3. The plaintiff is barred from asserting any claim by virtue of 
the statute of fraud. (District of Columbia Code, Title 12, Chapter 3). 

4. The plaintiff was aware that the land had been purchased and 
that houses were actually being constructed thereon, and failed to assert 
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any claim or interest in either the land or the buildings thereon and 
abandoned any right or interest he had in the alleged project. 

5. Preliminary talks or negotiations not culminating in a firm 
agreement in which the party or parties are charged with duties and 
obligations cannot result in legal liability. 

/s/ Robert E. Lynch 


Attorney for Defendants 
* cd x aK 


(Certificate of Service) 


[ Filed June 13, 1956] 

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

The motion for summary judgment on behalf of all the Defendants 
should be denied for the following reasons: 

1. That a partnership, executory in character, was created as 
set forth in the complaint and as shown by the deposition of William G. 
Libby. The case of Weigle v. Roller, 54 App. D.C. 164, is cited. 

2. The general law is that no particular formality is required in 
entering into a contract of partnership, and an oral agreement to create 
a partnership is not barred by the statute of frauds. It is clear that in 
the formation of a partnership the agreement to transfer land into the 
firm must be in writing under the statute of frauds, but the formation 
of a partnership with the purpose of dealing in land may be oral. In 
other words, the conflict in some of the cases is more apparent than 
real. If the partnership agreement involves the transfer of land from one 
partner to another it must be in writing by the statute of frauds. [If not, 
the oral contract of partnership is proper, even though the partners in- 
tend to deal in lands. The rule thus really depends upon the object sought 
by the litigants (see Burgwin v. Jones, 113 Va. 511). 

3. The partnership took effect even without the execution of a 


formal instrument. As will be seen from the complaint and from the 
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deposition, the intention of the parties to launch a partnership was, at 
the beginning of the negotiations, for the acquisition of the land; and, 
notwithstanding the fact that the regular partnership articles were not 
prepared at that time, the partnership did have existence. 

4. The question of whether a partnership existed is one of mixed 
law and fact, but in this case -- accepting the statement of the Plaintiff 
as correct as given by his deposition -- there can be no question but 
that sucha partnership was created. The deposition clearly sets this 
forth. 

/s/ Mark P. Friedlander 
/s/ Edward A. Aaronson 


Mark P. Friedlander and 


Edward A. Aaronson 
* * * * 


Attorneys for Plaintiff 
(SERVICE) 


[Filed Oct 8, 1956] 

JUDGMENT FOR DEFENDANTS ON MOTION FOR SUMMARY 

JUDGMENT 

Upon consideration of the motion filed on behalf of the defendants 
for summary judgment in their favor, the pleadings, depositions and ex- 
hibits, and interrogatories and answers thereto, and after argument in 
open Court, it is by the Court this 8th day of October, 1956, 

ADJUDGED, ORDERED AND DECREED as follows: 

1. That the motion for summary judgment filed on behalf of the 
defendants be and the same is hereby granted. 

2. That the complaint filed on behalf of the plaintiff be and it is 
hereby dismissed with prejudice and judgment is accordingly hereby 
entered in favor of the defendants. 


/s/ Keech 
Judge 


(Certificate of Service) 
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{ Filed Oct 10, 1956] 
NOTICE OF APPEAL 

Notice is hereby given this 10th day of October, 1956, that William 
G. Libby hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 8th 
day of October, 1956, in favor of L.J. Corporation, J.W. Corporation, 
S.L. Corporation, O. F.C. Corporation, M.P. Corporation, Ralph 
Ochsman, MortonI. Funger, and Samuel P. Cohen against said William 
G. Libby. 


/s/ Mark P. Friedlander, 


Attorney for Plaintiff 
(Appellant) 


Mark P, Friedlander 
* * x * 


(In Script) Please serve: 


Robert E. Lynch 
821 - 15th St., N.W. 
Wash., D.C. 


[ Filed Oct 10, 1956] 
ASSIGNMENT OF ERROR 
William G. Libby, Plaintiff (Appellant) herein, assigns as error 
the granting by the District Court Judge of the motion of the Defendants 
for summary judgment. 
/s/ Mark P. Friedlander 
/s/ Edward A. Aaronson 


Mark P. Friedlander and 


Edward A. Aaronson 
* * * * * 


Attorneys for Plaintiff (Appellant) 
(Certificate of Service) 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C., 
Saturday, May 12, 
1956 


Deposition of WILLIAM G. LIBBY, plaintiff in the above-entitled 
cause, called for examination by counsel for defendants, pursuant to 
notice, at the law offices of Robert E. Lynch, Esq., Bowen Building, 
Washington, D.C., beginning at 10:00 o'clock a.m., before August 
Wolff, a notary public in and for the District of Columbia, when the 
parties were represented by the following counsel: 


MARK P. FRIEDLANDER, ESQ., 
and 

EDWARD A. AARONSON, ESQ., 
for the plaintiff. 


ROBERT E. LYNCH, ESQ., 
for the defendants. 


cd *x cs x 
WILLIAM G. LIBBY, 
plaintiff in the above-entitled cause, was called for examination by 
counsel for defendants, * * * 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. LYNCH: 

Q. Mr. Libby, give us your full name and age and address, 
please. A. William G. Libby, 46, 202 Normandy Drive, Silver Spring, 
Maryland. 

MR. FRIEDLANDER: He wanted your age, too. 

THE WITNESS: I said 46. 

* * 5 *K *e 

Q. And your occupation is what, sir? A. Builder. 

Q. How long have you been in the building business? A. Nine 
years. 

Q. Have you actually built houses yourself or do you purchase 


land and have others build them for you? A. No. I have been engaged 
in building myself and with others. 
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Q. So you are familiar with the normal sales contract to purchase 
property, aren't you? A. Yes. 

Q. Familiar with the normal routine that occurs after a person 
buys a piece of property, as to handling the subcontracts, general 

contractor, engineering, things of that sort? A. Yes. 

Me ae *% * * a 

Q. Before that time what type of business were you in, Mr. 
Libby? A. Real estate. 

Q. As asalesman, or what? A. Salesman and broker. 

Q. Herein Washington or elsewhere? A. Yes. 

Q. You had been in that for many years, had you? A. Six years. 

Q. Now, Mr. Libby, when did you first meet Mr. Oxman, Ralph 
Oxman ? 

ae oe oe * x a 

A. About five years ago -- four to five years ago. 

Q. When was the first time you ever had any dealings with him 
of any kind? A. The early part of 1954. 

* ae oe + x * 

Q. What was the type of dealings you had with him then? A. We 
entered a building deal together. 

Q. What was that known as? A. Owens Corporation. 

Q. Did you build houses? A. Yes. 

Q. Andsoldthem? A. Yes. 

Q. Did you buy the land? A. Yes. 

Q. When did you meet Mr. Morton Funger? A. Around that 
period, around the early part of '54. 

Q. When did you first meet Mr. Samuel B. Cohen? A. Around 
the same time. Maybe a month previous to that. 

t a * * * ae 

Q. So for approximately two years the Owens Corporation and 
the properties that it was developing and selling was in progress; 
is that correct? A. That's correct. 
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Q. Now, at the time you went in the Ownes deal did you have 
any talks with Mr. Cohen? 

oa ss cd oe ae a 

Q. About the financing, to be specific. A. Well, Mr. Cohen 
came in later. 

I met Ralph, who asked me what I was doing, and I mentioned 
a little deal to him which culminated in the Owens Corporation and 
asked him if he wanted to build it with me. He was very desirous 
of doing so. 

I told him what the terms would be, that we would both settle 
on the ground and he would have to put in approximately $20, 000 in 
cash. 

He said he was pretty sure he could arrange it and wanted to 

make the deal. 

Q. Were you going into that deal as fifty-fifty owners? A. Yes. 

Q. Were you to put up $20,000 also? A. No. That was part 
of Oxman's obligation. 

Q. What was your obligation? A. My obligation was to work 
the job with Mr. Oxman and put up half -- divide the settlement of the 
land together. We would settle equally on the land and Oxman was to 
put in the additional twenty. That was our agreement. 

Q. That he was to put up all the working capital after the settle- 
ment of the land? A. That's correct. 

Q. Did it work out that way? A. Yes, it worked out that way 
indirectly, but it worked out that way. 

Q. What do you mean "indirectly"? A. Well, Mr. Oxman after 
committing himself asked Mr. Cohen to lay out the money for him. 

Q. Was that the $20,000? A. That's correct. 

Q. Well, when that was done did you sign the note for the 
$20, 000 or any part of it? A. Yes, I did. 

Q. Was there any conversation at that time with Mr.Oxman 

that that wasn't your deal, that he was to put up all this cash? 
A. It was well understood. 
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Q. Why did you sign the note, sir? A. Well, in order to let 
the deal continue. I did ask Oxman why it was presented in this way. 
Well, Oxman said, "That's the way Sam wants it." 

And it seemed to me a little picayune to worry about it. I knew 
the deal was a good enough one and I wasn't worried. 

Q. The fact that you were obligating yourself for $20,000 was a 
very picayune matter to you, was it? A. No. 

Q. What wasit? A. The argument at the time when we were 
already in the process of starting. To keep from delaying the job I 
thought it would be best to do it. 

Q. Did you have any conversation with Mr. Cohen about that 
matter, that you weren't supposed to take and arrange for any of the 
financing, that it was Mr. Oxman's obligation? A. It was brought up 
in conversation, but it was Oxman's obligation. 

Q. Was it brought up in conversation with Mr. Cohen? A. It 
might have been in his presence. I don't quite remember that. 

Q. Did you say anything to Oxman about the matter, that he 

wasn't keeping his word with you, that he was requiring you to 
take and obligate yourself for $20,000, that it wasn't your deal originally? 
A. I did mention that it wasn't the way I had expected it to happen. 

And he tried to reassure me that ''That's the way Sam wanted it."" And 
we were ready to go and not to worry about it. I went on. 

Q. Mr. Oxman is a builder, isn't he? A. Pardon? 

Q. Mr. Oxman is a builder, isn't he? A. Yes. 

Q. He worked the Owens job, didn't he? A. Part of the work, 
yes. 

Q. You did part of it? A. Oh, yes. 

Q. At this same time you had a job out in Prince George's with 
some other group, had younot? A. Correct. 

Q. You would spend half or more of your time in the Prince 
George's job, wouldn't you? A. Yes. 

Q. You were paid by the Owens Corporation during the time it 
was in operation, weren't you? A. Yes. By the Owens Corporatim ? 
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Q. Took a draw of $150 a week, didn't you? A. $125 most of 

the time. 

Q. $125 a week? A. Yes. 

Q. Were you getting a draw from the other corporation in Prince 
George's County also? A. Yes. 

Q. Were you ever called in when any of the corporations which 
are named as defendants were being formed? A. No. 

Q. Did you know anything about their formation? A. No. You 
mean at the time of formation? 


Q. Yes. A. No. 
*x * x x me ae 


Q. Did you have sufficient cash to swing the deal and construct 


the houses? A. I had enough assets for that, yes. 

Q. What were your assets in February and March of 1954? 
A. My statement read about $650, 000 in equities. 

Q. You don't happen to have a copy of that statement with you? 
A. Ican get it for you. 

MR. FRIEDLANDER;: I don't know whether you are required 
to furnish that. 

Let's say he answers the question, and you move for that, and 
I will contest it. 

MR. LYNCH: Well, the witness has already said he will be glad 
to furnish it. 

THE WITNESS: I withdraw that on advice of counsel. 

* * ed e * * 

Q. Did you produce any papers today, Mr. Libby? A. What 
type of papers ? 

Q. Any records. A. What type of papers? 

Q. Any records, memoranda, or other evidence of any kind rela- 
tive to or concerning any part or phase of the transaction set forth in 


your suit. 
* 
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12 MR. FRIEDLANDER: You make it clear what records you have 
in mind. 

Now, such a thing as this (indicating), for example -- I have 
here a plat -- that’s not what you have in mind? You don't mean some- 
thing like that, do you? 

MR. LYNCH: I don't think so. But if he has it, let him bring 
st: 

MR. FRIEDLANDER: You can look at this now because I have 
got that. Do you want to look at it? 

MR. LYNCH: In a minute I will, yes. 


13 MR. FRIEDLANDER: I don't think there are any other records 
so far as this job is concerned that he has. 
* cd + 5 54 * 


Q. Did you have any letters passing backwards and forwards 
between you and any of the defendants? A. No. 

Q. Did you have any memorandums? A. I did make some notes, 
but I don't know whether I can find them. 

Q. When did you make the notes? A. At the time the negotiations 
and promises were going on and agreements. 

Q. What did you do with those notes? A. I don't know where they 
are. They could be in my file. Iam not sure, though. 

Q. Did you ever show those to your attorney? A. No. 

Q. Did you make them on the typewriter or by hand? A. Just 
by hand. 

Q. In the office in which you were at that time? A. I don't 
know where I was at the time. In the office sometimes, other places 

14 possibly other times. 

Q. How many different memorandums do you think you made? 
A. No idea. 

Q. You don't know whether it would have been five or a hundred? 
A. Ihave no idea. 

Q. Any idea as to the substance of any of those memorandums? 
A. Merely to the effect of the offers that I had arranged to make on the 
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ground and the down payments and terms and so on before Mr. Cohen 
was called in. 

* x * oe ca * 

Q. How much cash did you have in March, April, May, and June 
of 1954, Mr. Libby? A. In my various enterprises the cash I could 
have obtained could have amounted to $30, 000 to $40, 000 at that time 
in the bank -- money in the bank under various corporations and partner- 

ships that I could have put my hands on if I demanded it. 

Q. $30,000 to $40,000? A. Uh-huh. 

Q. How many different enterprises were involved in those that 
you would collect the $30, 000 or $40, 000 from in addition to your own 
personal account? A. We were just completing 415 3-bedroom units 
in Alexandria, which were mostly rented with income coming‘in. 

Q. What outfit did you build those with? A. Bradlee, B-r-a-d-l- 
e-e- Towers. 

Q. Who were your associates in that deal? A. My brother 
Bernard Libby, Albert Abramson, Henry Reich, and Samuel Felsky. 

Q. Was that completed in the spring of 1954? A. No. Prior 
to the spring of '54 most of it had been done. 

Q. You hadn't drawn out all of your assets or what was coming 
to you from that corporation or partnership? A. Hardly any of it. 

Q. What is that? A. Hardly any of it. 

Q. What else did you have that you could have drawn upon? 

A. Ihad quite a second trusts. 

Q. Give us some idea as to the amount, the face amount of 
those second trusts that you had. A. Well, in my own personal name 
I had approximately between $35, 000 and$40, 000. 

Q. Anything else that you had, Mr. Libby? A. Yes. I had 
equity in a lot of other ground, commercial, apartments, and other 
ground. 

Q. How much would those various equities amount to? A. This 
will have to be an approximation. I could get a better idea after 
looking at my statements. Well over a hundred thousand dollars. 
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Q. On that, of course, what you would have to do would take 
and get someone to loan you money on that; isn't that right? A. That's 
correct. Or I might have been able to draw some from those various 
accounts. 

Q. Do those various equities that you speak of at that time have 
trusts on them? A. Yes. 

Q. This would then be a second trust being placed on those 
properties; is that correct? A. If I had to borrow against them. 

Q. Anything else that you had that you could have drawn or 
secured cash from? A. No. 

17 Q. How much did you have in your checking accounts? I don't 
mean precisely, but your general average. What would it run -- 
balances in your checking accounts? A. My checking account varied 
anywhere between a few hundred dollars and $30, 000, $40,000. In 
the building business that's how it is. 

Q. Let's say in May, June -- April, May, and June of 1954 
what was the approximate amount of your balances? A. Between my 
wife and myself -- I have access to her cash, whatever it may be at 
the time -- between $10, 000 and $15, 000. 

Q. How much was yours? Did you and your wife have joint 
accounts or separate accounts? A. Separate accounts. 

Q. How much did you have in your account, Mr. Libby? A. I 
believe around ten, eleven. 

Q. Where did you bank, sir? A. Liberty National Bank. 

Q. Any place else? A. At the time, no. Oh, pardon me. 
American Security and Trust. 

Q. Which branch? A. Downtown. 

Q. Main branch? A. Yes. 

* * * * * x 

18 Q. When did you first hear of the Hartley deal, Mr. Libby? 

A. Toward the end of '53 and the early part of '54. 

Q. Who told you about it? A. I heard it on the street. 

Most builders know most tracts that are up for sale. I heard 
about it. 
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Q. Did you hear of itfrom Mr. Oxman? A. At a later date. 

Q. When you heard about it first you didn't do anything about it, 
did you? A. No. | 

Q. Why didn't you do anything about it? A. Frankly, because 
I was seeking a nice young partner that knew the building business. I 
didn't feel like tackling anything as I was just coming out of a pretty big 
one unless I had somebody along. 

Q. And you learned, of course, after being with Mr. Oxman in 
the Owens Corporation, that he was a capable, young man who knew 

the building business, didn't you? A. I assumed that. 

ca * x * a cd 

Q. You next heard about it from Mr. Oxman? A. Yes. 

Q. When was that, sir? A. That was, to the best of my recol- 
lection, in April of '54 -- April or May. 

Q. After you heard about it what did you do? I am speaking, of 
course, of the time that Mr. Oxman discussed it with you. A. I told 

him I heard about it but I would like to know more about it, it 
sounded pretty good. 

Q. What did you do, sir? A. Got in the car, drove up there 
with Oxman, looked it over, told Oxman it was a steal, it was a wonder- 
ful buy, and we ought to buy it. Oxman agreed. 

Q. What did you next do? A. Well, I made negotiations to buy 
it. 

Q. Through whom? A. Through James Hewitt. 

Q. He is a real estate broker? A. Yes. Who lived nearby. 

Q. Was Mr. Oxman with you when you discussed it with Mr. 
Hewitt? A. Yes, he was. 

Q. Before discussing it with Mr. Hewitt did you discuss it with 
Mr. Cohen? A. No. 

Q. Tell what happened with Mr. Hewitt. A. Oxman asked me 
if I thought it was a good buy. I said I thought it was a terrific buy. 
He said, "Well, let's buy it."' I said, "All right." 
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I said, "I happen to know Mr. Hewitt, who lives within a half a 
mile or so of this place, and very honest fellow, nice fellow to deal 
with. "' 

Ralph said, "Do you think he could save us any money on the deal?" 

I said, "I may be able to get him to cooperate and work on a 
split commission, thereby saving us some money." 

He said, "Let's go." 

I called him. It was on a Saturday. We went up there. 

You want me to go further ? 

Q. Yes. Go ahead. Go righton. A. Mr. Hewitt, who knew 
about the property, knew of the ownership of it, said that he hada 
listing on it at the office and he would be very happy to take in an offer. 

Q. Did you give him an offer? A. Yes, we did. 

Q. Right then? A. No. I went down to his office. I am pretty 
sure Mr. Oxman was with me. Iam pretty sure. I wouldn't swear 
to that, but it seems to me he was. And we made an offer, the details 
of which I am not too positive of. I could approximate those. 

Q. What were they? A. An offer of about $128,000, $28, 000 
cash, about there, and a request for subordination on lot subdivision 
after that. 

Q. Did you at that time talk to Mr. Cohen about the deal? A. No. 

Q. What did Mr. Hewitt do with that contract? A. He, through 
his sales manager, submitted it and called me, andI called back. There 
were numerous phone calls between Hewitt's office and myself con- 
cerning the progress of the offer. 

Q. What happened to it? A. I was told toward the end of our 


negotiations with Hewitt that the man wanted more cash, he wanted more 


money and more cash, that there was competition concerning it, which 
I continued to find out details about to help our end of the deal. 

At that point Oxman said, "Sam will help us. If you really think 
it is that good I am sure Sam will help us get the ground." 

Q. What was done? A. We contacted Mr. Cohen. 
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Q. What was said? A. Explained the location and possibilities 
of the ground. 

Mr. Cohen kept asking me whether I thought it was a good deal. 

I kept repeating that I did. 

He said, “If you like it that much I will help you boys. I will 
buy it for you if I have to lay out a lot of cash for it. We can work 
out the details later." 

Q. Go ahead. A. Well, what do you want me to tell now? 

Q. What happened to the Hewitt deal, the contract? Did you 
go back to Mr. Hewitt then and offer him more cash or what? A. No. 
I called Mr. Hewitt again. The last time I called him he said that 
his salesman had found out that there was already an acceptable deal 
drawn up and had not been signed yet by the seller. Whereupon I talked 
to Ralph about it, and he says, "Let's get hold of Sam right away, 
which we did. 

Sam had us rush over to his apartment; said he had a man by the 
name of Salkeld, I believe his name was, with Shannon & Luchs, who 
could get the deal if anybody could. He wanted us to have it if we liked 
it that well. 

So at his apartment he had Salkeld on the phone, asked him various 
details about how to submit the contract, what I wanted to put in it for 
the best of Oxman and myself, and repeated the same to Salkeld. 

Q. Did you talk directly to Salkeld? A. Not at that time I don't 
believe. 

Q. Go ahead. A. It was to be, from what I understood, an all- 
cash deal at that point. I bought tickets to a ball game for either -- I 
believe it was the nextnight -- for Mr. Cohen, Oxman, Mr. Funger, 
and myself, and our wives, at which time we were to meet Mr. 

Salkeld at the shoe store at 7th and Florida Avenue, Northwest, 
and submit the contract with Morton Funger's name as the straw party 
at the request of Mr. Cohen. We met him. 

Mr. Cohen asked me to check over the contract throughly to be 
sure that it was what we intended to put in it. And we met Salkeld about 
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the business, and he said he thought he could make the deal for us on 
that basis. 

And then we went to the ball game. 

Q. Approximately what date was that? A. I believe it was 
May of '54. I believe it was. 

Q. Any idea what time in May? A. I believe the second or 
third week. I am not positive of that. 

Q. Go ahead. Let me ask you, before you get away from the 
Hewitt deals. See if this refreshes your recollection, Mr. Libby, that 
at one time when you talked to Mr. Hewitt or his sales manager or 
someone connected with his firm that he told you that the firm of 
Michinick-Di Maio had bought the property. A. I believe so. 

* e oe a oe x 

Q. Now, when did you next hear anything about the Hartley deal 
after the night when the contract was signed in the shoe store? A. When 

the contract was accepted Mr. Oxman advised me of it, and we 
were very elated over the acceptance of the deal. 

Q. What were the terms of it, generally speaking? A. Oh, 
$147, 000 cash. 

Q. Was it discussed with you and Mr. Cohen and Mr. Oxman 
as to how you would raise the $147,000 in cash? A. Yes. 

Q. How? A. We had talked -- well, in earlier conversations 
Mr. Cohen had been a little vague about it and said, "Don't worry 
about the financing. If you want the ground, you'll get it if I have to 
lay out all cash. "' I proceeded on that premise. But toward later on, 
in further conversations it was brought out that a ground loan might 
be a good deal to reduce the investment. 

Q. Did you do anything about it? A. Yes, sir. 

Q. What did you do? A. We had a meeting at Mr. Cohen's office 
and we both decided, Mr. Cohen and myself, to go out and see if we 
could procure about approximately $100, 000 in a ground loan. 

Q. Tell what you did. A. I contacted several people, asked 
Mr. Oxman several times whether he had any connections. He said 
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he didn't. I called Mr. Cohen back. This went on over a period of 
ae several weeks. I finally told Mr. Oxman and Mr. Cohen that I had 
located an individual that was willing to go along with us and work out 
a ground loan for us, I was working over the details. This consumed 
about five or six weeks back and forth, phone conversations back and 
forth. 

Q. This was after the contract was signed? A. That's correct. 

Q. Goahead. A. I finally got a commitment on that ground loan 
which was very close to what we had discussed in our previous discus- 
sions about it. I told Mr. Oxman about it. He said, "Well, call Sam," 
which I did. Then I gave him the details of the proposal. 

Q. What were the details? A. The details were that we, the prin- 
cipals, were to sign a note for $108,000, whereupon we would be credited 
on settlement for $100,000, at 6 percent over a period of five years, 
which would be subordinated to the lot yield at 125 percent of the balance 
due on each lot after the down payment. That was it. 

Q. Who did you make that deal with? A. Mr. Aaronson. 

Q. Was he to put up the money personally, or did he have a client 
that was going to put itup? A. I don't know. I do know that he had 

29 made previous loans of that type. That is why I called him. 

Q. Did you have anything in writing from Mr. Aaronson to that 
effect? A. Didn't need it from Mr. Aaronson. 

Q. I didn’t ask you that. A. Well, you have an answer. No. 

Q. Did you think that the signing of $108,000 note at 6 percent, 
at which time you would actually only get $100,000, was a good financial 
deal? <A. It was wonderful. 

Q. What did Mr. Cohen say to that proposition? A. He said it 
sounded like a good deal but he didn't want to pay a penalty getting a loan. 
I assured him it was a steal. He said, 'Well, I'll see what I can do, and 
I will call you." 

Q. This was approximately how long after the contract was signed? 
A. About six weeks or so. 

Q. About six weeks afterwards. Then what happened when he said 
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he would see what he could do? When did you next hear from him, or 
MS when did you next call him? A. Mr. Cohen never did call me at any 
time that I recall after the contract was signed. 


ps 30 Q. Iam asking you about this conversation we have just referred 
to here when he said that he would see what he could do, that he didn't 
> like paying a penalty. A. Yes. 
Q. Did he ever call you? A. No. 
¥ Q. Did you ever call him thereafter? A. Yes. I tried several 


times to get him. 
Q. Did you ever talk with him? <A. Yes. One other time after 
that. I asked him how he was coming with his end of the loan. 
Q. What did he say? <A. He said, "I don't know anything yet." 
> He said, "I will let you know." 
Q. When was that after this last conversation that you have nar- 
‘i rated about where you had the $108,000 deal with $100,000 cash, 6 per- 
cent on $108,000, and he thought it was too much, he didn't want to pay 
a penalty, he said he would see what he could do? <A. Well, I told 
him -- 

Q. No, no. The question is, how long after that conversation was 
it that you saw him and he said that he was going to let you know, that he 
was working on it? A. Didn't see him. I talked to him on the phone. 

Q. How long after that was it? A. Could have been a few days. 

31 Q. Not what it could have been. Approximately how long was it, 
to the best of your recollection? A. Maybe a week. 

Q. So that would make it about seven weeks after the contract 

. was signed you had this other conversation about what he was doing on 
the matter? A. At that time I had other things on my mind. It would 
vat have been between four and seven weeks. I think it was around that. 
Q. Did he ever call you and tell you how he was making out on 
his financing? A. Never. 
Q. Did you ever call him and ask him how he was making out on 
his financing? A. No. Not after the second call. 
° Q. Did you ever try to call him and ask him how he was making 
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out on his financing? A. I did ata later date. Maybe a week or so after 
that. I found out he was out of town. 

Q. Did you find out for how long he was out of town? A. For 
several weeks. 

Q. When he came back did you call him or talk to him? A. No, 

I didn't. I tried to reach him a couple of times, and I got "in conference" 
or "not in the office" answers. 

32 Q. You were speaking with Mr. Oxman every day, weren't you? 
A. Iwas. 

Q. Did you talk to him about the deal? A. Very often. 

Q. What were you saying to him about it? A. I asked him what 
was the progress of the deal, when we were going to have our next meet- 
ing. He said -- do you want to hear what he said? 

Q. Yes, certainly. A. He said, "Sam doesn't tell me anything." 
I said, "Isn't that kind of odd, your own father-in-law?" "No, he 
doesn't tell me a thing about it. But I think it will work out." I went 
along with that. 

Q. How long a period of time were you getting those types of 
answers from Mr. Oxman? A. Oh, a few months, two or three months. 

Q. Well, that would be the latter part of May when the contract 
was signed and approximately six or seven weeks had gone by and you 
had these conversations about the financing which you have related, 
and then for two or three more months you had these conversations 
with Mr. Oxman; is that about it? A. That's about the story, yes. 

Q. Now, how often would those conversations occur with Mr. 

Oxman? <A. Oh, every few days. 

Q. You were in the same office with each other, weren't you? 

A. We shared an office together. 


Q. You were working on the Owens deal at the time? A. Right. 


Q. You were building houses for the Owens Corporation? A. 
That's correct. 

Q. Did you ever write a letter to Mr. Cohen about the matter ? 
A. No, I didn't. 
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Q. Did you ever consult counsel about the matter at that time? 
A. No. 

Q. When did the contract say it had to be settled? A. I don't 
recall exactly. 

Q. Did you ask Mr. Oxman when it was going to be settled? 

A. Yes. Several times. 

Q. What did he say? A. Doesn't know. 

Q. Well, you knew, of course, first, as a real estate man, and, 
secondly, as a builder and developer, that contracts are usually settled 
either 30 or 60 days? A. Sometimes 90 and 120, depending upon title 
defects or search or something to that effect. I knew it was an estate. 
It had been willed to the present owner. I thought that there might be 


some tie-up because of that. 
* * * * * * 


Q. But, generally speaking, it is 30 or 60 days, isn't it? A. On 
land usually 60 to 90. 
Q. When you were going to put up $147,000, which you say you 


thought was the price of the property, and had to be all cash, the ques- 
tion of time was an important factor, wasn't it? A. Correct. 

Q. You can give us no time as to when you think this settlement 
would occur? A. No. I depended upon Mr. Cohen, because he seemed 
to have taken the reins at the time, to let me know, which he said he 
would. 

Q. But didn't you say that you looked over the contract in the 
shoe store when it was signed? A. Yes. 

Q. And various parts of it. Of course, as you know as a real 
estate man and as a builder and a developer, that those contracts are 
usually formal clauses, aren't they? A. Usually, yes. 

Q. The only thing of importance is, No. 1, the price, No. 2, the 
terms, and, No. 3, the date of settlement; isn't that correct? A. Not 
always. 

Q. Whatelse is there? A. The first two are the really im- 
portant ones. 
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Q. Whatelse? A. Well, there are stipulations, guarantees of 
various types. 

Q. Were there any guarantees in this deal? A. Iam pretty sure 
there were. 

Q. What were they? A. Concerning sewerability. 

Q. Anything else? A. Not to my recollection. 

Q. When you were going to get $147,000 the question of time was 
important, too, wasn't it, Mr. Libby? A. That's right. 

Q. At the end of 60 days did you talk with Mr. Cohen about the 
deal and ask him what was going on and how it was being financed? 

A. Prior to the 60 days I talked to Mr. Cohen, told him I had the loan, 
and mentioned the terms I previously mentioned, and told him that the 
money would be at settlement when he would let me know if the deal was 
acceptable. 

Q. He told you the deal wasn't acceptable, didn't he? A. Yes. 
But I told him if it were. 

Q. You didn't contact him thereafter about that loan? A. Yes. 

I called him once after that to see if he made out any better. 

Q. That was approximately a week later, wasn't it? A. Probably 
so. 

Q. And he told you he was working on something? A. That's 
correct. 

Q. He didn't tell you what it was? A. No. 

Q. You didn't say, well, "As your partner I want to know what you 
are working on, Sam"? A. [asked him what it was. He said, "I'll let 
you know." 

Q. That was satisfactory to you, was it? A. Yes, it was. 

Q. Well, now, then, after the 90 days and you didn't hear any- 

thing, what did you decide to do then? A. I called the title company 
to find out if settlement had been made, and I was not able to get any in- 


formation on it. I asked Ralph continuously when it was coming up, 
settlement, that is. He still maintained he didn't know. 
Q. Goahead. A. That answers your question. 
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Q. You didn't write a letter to Mr. Cohen at that time, did you? 

* ae ak * x ak 

THE WITNESS: No, I didn't write Mr. Cohen. 

Q. After 120 days did you do anything about the matter, Mr. 
Libby? A. Yes. I asked Ralph pointblank what the story was, why the 
freeze-out, when it was actually my deal. We did all the work on the 
deal to bring it to a head and to purchase. And Ralph told me at that time 
that Sam decided to see how we would do on Owens before he would go 
further with me. 

Q. When was that? <A. That was in the fall of '54. 

Q. Approximately when in the fall of '54? A. Oh, October, 
November. 

Q. Did you have any of the Owens houses completed at that time ? 
A. I don't think they were ready for opening at that time. 

Q. What did you say to Ralph when he told you that? A. I told 
him I didn't like the idea. | 


Q. Anything else? A. Yes. I was very much chagrined at Mr. 


Cohen for not keeping his word, not calling me, for having the settle- 
ment without my knowledge, for having used Funger as a straw name and 
settled anyway without my knowledge. We had a discussion along those 
lines. 

5 a * * ak a 

Q. Were you to have a third or a fourth of this deal, Mr. Libby? 
A. A third. 

Q. When was it changed toa fourth? A. After the acceptance of 
the contract and subsequent meeting called at Mr. Cohen's office at 
Sampson Distributors, Mr. Cohen to my surprise expressed a desire to 
have Morton Funger as a party to the deal. 

Q. Was that acceptable to you? A. Notrightaway. But I 
eventually agreed. 

Q. Was the contract signed by Morton Funger? A. The purchase 
contract? 

Q. Yes. A. Yes, it was. 
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Q. Did you ever check any of the engineering work on the Hartley 
deal? <A. Yes. 

Q. What engineering work did you check? A. I told Mr. Oxman 
when we first saw the property together that Tom Oyster would be the 
best man, we ought to see him before we try to deal on the property. I 
gererally do that anyway, knowing the man. 

Q. Did yousee him? A. Yes, we did. 

Q. How long did you spend with him? A. Oh, an hour or two, 
Spent some time studying the "topo" of the ground, discussed the sewera- 
bility of it and the general physical aspects of the land, storm sewer 
requirements, and such as that. 

Q. Anything else that you did with regard to engineering other 
than that? A. No. Except visual, personally, and with Mr. Oxman 
and Mr. Hewitt on the ground. 

Q. And this deal--is it Oyster? A. Tom Oyster. 

Q. --was while the Hewitt deal was pending? A. No. This was 
very early, within a day or so, or maybe the same day that we saw the 
ground. 

Q. Isee. You never had anything to do with the laying out of the 
plans of the subdivision, did you? A. No. 

Q. Didn't have anything to do with the laying out of the planning 
or the architecture of the houses, did you? A. No. 

Q Or the installation of the sewer or water lines, did you? 

A. No. 

Q. Or the raising of money which actually went into the purchase 
of the property, did you? A. Oh, I had something to do with that, yes. 

Q. What did you do? A. I worked on my end of arranging of a 
good loan. 

Q. That loan was never accepted, was it? A. That's correct. 

Q. But the money actually that went into the deal you had nothing 
to do with the raising of that money, did you? A. No, no. 


Q. And you never had anything to do with the construction of any of 
the houses, did you? A. No. 
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Q. Or the sale of any of the houses? A. No. 
Q. Or the letting out of the contracts for the work on the houses? 
A. No. 

Q. Other than the hour or two that you spent with Mr. Oyster and 
other than the few hours that you spent with regard to going out and look- 
ing at the property and the -- let's say you spent an hour looking at the 
contract with Mr. Salkeld -- what other time did you put into the deal? 
A. I put in numerous hours in searching for a loan, and there were vari- 
ous other people I had contacted, and I spent quite a bit of time trying to 
convince and finally convincing after weeks Mr. Aaronson that it was a 
good deal before he was ready to go along. I had to produce a plat for 
him which I procured from Oyster's office so he could study the ground 
and check the various utilities that I represented were there. I spent a 
good deal of time contacting back and forth Hewitt and his sales force. 

Q. How much time do you think you spent with Hewitt and his 
sales force? A. How much time? 

Q. Yes. A. That would be impossible to fathom at this point. 

Q. Two hours or twenty hours? <A. I can't put a figure on it. 

It was a good bit of time. 

Q. How many different times did you go to the site with repre- 
sentatives of the Hewitt Company, ifany? A. With James Hewitt, 

the owner, I did go with him. 

Q. Once? A. Yes, That was enough. 

Q. Did you visit them in their office or did you conduct this busi- 
ness over the telephone? <A. I did it both ways. 

Q. How many times were you to their office on this deal? A. At 
least a couple of times. 

Q. The other occasions were over the telephone? A. That's 


correct. 


Q. How many times do you think you made a telephone call out 


there to them or received one from them? A. Fifteen, twenty, thirty 
times--a lot of times. 
Q. Now, Mr. Libby, you never, of course, from what you have 
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said it is evident, contributed either cash or a thing of value to this 
enterprise, did you? A. The only thing I did was arrange to procure 
the ground and waited to be called in for my contribution when the loan 
was procured, as agreed, as originally agreed. 

Q. When you procured the ground, the matter was brought to you 
by Mr. Oxman, wasn't it, after you had just forgotten about it when you 
heard about it months before? The next you heard about it was from 
Mr. Oxman? A. Correct. 

Q. He told you about it? A. Correct. 

Q. So you didn't procure the ground, did you? A. Yes, I did. 

Q. How did you procure the ground? <A. I don't think Ralph lifted 
a finger in procuring the ground. 

Q. What way did you procure it? You didn't procure it from 
Hewitt, did you? A. No. But if it had not been for my contacts with 
Hewitt it would never have been a deal. I found various information in 
the nick of time enough to be able to cut into the deal fast enough before 
the deal was signed, acceptable contract. | 

Q. You mean Hewitt called you? A. Yes. They called me at 
that time. 

Q. But when they called you they told you there was an acceptable 
deal on the thing and it was going to be closed, didn't they? A. They 
told me there was an acceptable contract not yet signed by the seller. 

Q. Yes. A. And when we met Mr. Cohen he contacted Salkeld. 

I don't know exactly what Mr. Cohen told Mr. Salkeld to do except to 
just get that deal, get that ground. I don't want to tell you what my assump- 
tions were. 

Q. Salkeld got it, didn't he? A. Yes, he did. 

Q. Hewitt didn't get it? A. That's correct. 

Q. Did you have a meeting at Mr. Cohen's house about that time? 

A. Yes. 


Q. What was that? What occurred there? <A. I went through 
that before. 


Q. Oh, did you? A. Yes. Concerning Salkeld and the details 





37 
of the contract and so on. 

Q. Did you know that Mr. Salkeld was connected with Shannon & 
Luchs? <A. Yes. 

Q. Did you ever contact Shannon & Luchs or Mr. Salkeld with 
regard to the date of settlement of the property? A. No. 

Q. Did you ever file with the title company a cashier's or certified 
check for your part of the purchase price? A. No. 

Q. Did you ever submit to Mr. Cohen or to any of the other de- 
fendants in this case or offer to submit to them cash which would take 
care of your part of the construction of the job? A. No, never did. 

We never arrived at the final arrangements. 

Q. By the way, what estimate would you state would be a fair 
amount to handle a job of this kind, a construction job? A. That's too 
great of a variable, depending on how big a section one wanted to start 
at one time. 

Q. Well, let's say the whole operation, develop the whole tract. 

MR. FRIEDLANDER: You mean at one time? 

MR. LYNCH: Either at one time or in sections, either way. 

THE WITNESS: That's what I say, that governs itall. It could 
be a fourth of what I could say for the whole thing or a tenth. It de- 


pends. I did offer Mr. Cohen my portion of the deposit at that meeting. 


He said, "Don't worry about it; we will work out the details later." 

Q. What portion did you offer him there? <A. I don't recall 
what the deposit was. I was very excited about the deal. I know that 
there was some variation in the amount of the deposit. 

Q. When did you offer him the deposit, Mr. Libby? A. I asked 
him at the meeting at his office after the acceptance of the deal whether 
he wanted my part of the deposit then. 

Q. Did you know how much your part of the deposit was? 

A. Let me see. Iam not sure. I think it would have been -- 
it was decided to go four ways -- about $1, 250, something like that. 

Q. $1,250, did yousay? <A. Yes. I believe it was a $5,000 
deposit. I am not positive. 
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Q. Goahead. A. That's all. Mr. Cohen said, "No. Don't worry 
about it. We'll work it out. You don't have to give it to me now." 

Q. What about the offer of the one-fourth of the purchase price, 
Mr. Libby; did you ever offer him that? A. Are you talking about the 
full purchase price on the cash basis? 

Q. Yes. A. No, I didn't, because it was contrary to our agree- 
ment. 

Q. Your agreement was, of course, that he told you the only way 
the property could be obtained was an all-cash deal, didn't he? A. 
That's correct. That he would arrange the financing on it and that we 
should work together on it. 

Q. He also told you that the proposition that you brought him of 
the $108,000 was unacceptable, didn't he? A. Yes. He told me thata 
month or so later. 

Q. Didn't he also tell you that the whole thing had to be an all- 
cash deal, that the whole purchase price had to be cash, and he had to 
raise that cash? A. Yes, yes. 

Q. So you knew $147,000 in cash had to be raised, didn't you? 

A. No, I didn't, because I had high hopes of getting that $100,000 loan 
before settlement, and I did. 

Q. You never got a written commitment on it, however? A. No. 
Didn't need it. 

Q. When that commitment that you say that you didn't need in 
writing wasn't acceptable to the other parties, you didn't come forward 
with your fourth of the cash, did you? <A. No. 

Q. You didn't offer to submit your one-fourth of the cash? A. No. 

Q. In fact, you didn't have it, did you? A. I wouldn't say that. 
I could have raised it, I believe. 

Q. Mr. Libby, do you think that the estimate of approximately 
$300,000 would be a fair estimate as to what it would take for this 
whole project, land, construction, and sewers? A. If started pretty 
much all at one time, it is possible. 


Q. Tell me approximately how much time you spent when you 
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looked at that contract that night at the shoe store. A. About 15 minutes, 
I guess. a 

Q. You never assumed any liability on any phase of the entire deal, 
did you? A. No. You are talking about the construction of the pro- 
ject? 

Q. Or the acquisition of the project. A. Or the acquisition of it? 

Q. Yes. <A. You better ask me that again. 

MR. LYNCH: Read it, Mr. Reporter. 

(Question read.) 

THE WITNESS: I projected liability in my mind, but we hadn't 

fully arrived at getting the deal set up like we were supposed to. 
BY MR. LYNCH: 

Q. The question is, you didn't assume any liability on any phase 
of the deal, did you? <A. I sure did. 

Q. What phase of the deal did you assume any liability on? 
A. On the amount of capital necessary to invest when we arrived at our 
final agreement and the loan was procured, ground loan. I was ready 

for that. 

Q. What liability did you assume? A. I felt liable on the contract. 
I was a buyer. 

Q. Your name wasn't signed on it, was it? A. That's correct. 

Q. Is that what you speak about, the only liability, you had a pos- 
sible contingent liability on this contract signed by Morton Funger? 
A. No. Morton Funger at that time was a straw party. 

Q. What liability did you assume on any phase of it? Iam trying 
to get it, Mr. Libby. A. What liability? 

Q. Yes. A. I felt fully liable for my third portion of that after 
a loan was put on which we discussed even previous to this. 

Q. But assume for a moment, let us say, that they wanted in- 
stead of $8,000 bonus, they wanted $16,000 bonus, would you have 
thought that was a good deal? A. No. I had an idea what I could get. 


* * * * * * 


Q. Did you sign any paper or commitment that you would take a 
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loan from Mr. Aaronson or anyone else? A. No. I first wanted to see 
that it pleased Mr. Cohen who had taken over command of my deal -- 
my deal and Oxman's deal. 

Q. Did you assume any liability on any other phase of the trans- 
action? A. Not on the basis of which it was offered -- the contract, 
that is. 

Q. Was it that the fact that the houses for the Owens Company 
and the houses in the Hartley deal were being constructed at least partly 
at the same time? A. That is right. 

Q__sDid you ever go out to the Hartley tract and see any of the 
houses that were being constructed out there? A. I was there one time 
on Owens business. 

Q. When was that, sir? A. To the best of my recollection, the 
spring of '55. 

Q. Were some of the streets in then? A. The lead-in street to 
the samples. 

Q. Some of the houses in? A. From the road in. 

Q. Some of the houses were up? <A. Yes, sample houses. 

Q. How many houses would you estimate, generally speaking, 

were there? A. At that time there were some coming out of 
the ground, but two sample houses were pretty nearly finished. 

Q. How many were coming out of the ground, as you put it -- 

20 to 30, 40? A. I don't know for sure. 

Q. Would that be a fair estimate? A. Might have been. 

Q. And you saw Mr. Oxmanthere? A. Right. 

Q. And you had some dealings with regard to a transaction of the 
Owen Corporation; is that correct? A. That's correct. 

Q. You knew, of course, at that time that the deal had been con- 
summated and the houses were being constructed? A. That's right. 

Q. Did you say anything to Mr. Oxman then about the deal? 

A. No, sir. 

Q. Did you say anything to Mr. Cohen about the deal there? 

A. No. 
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Q. When is the first time that you definitely knew that the con- 
tract had been settled and they were going to go ahead with the construc- 
tion of the houses, Mr. Libby? 

A. Inthe early fall of '54. Well, I guess maybe October, No- 
vember of '54. 

* * * *K * ba 

Q. In October, November and December of 1954, January, Febru- 
ary, and March of 1955, were you seeing Mr. Oxman every day? 
A. Fairly often. 

Q. Were you talking with him? A. Yes. 

Q. On reasonably good terms withhim? <A. That's correct. 

Q. And you were processing the Owens deal, weren't you? 
A. That's correct. 

Q. And there came a time when those houses went on sale and 
they were sold; is that correct? A. Yes. 

Q. In point of time, approximately when did the first house go on 
sale in the Owens deal? <A. Is that relevant here? 

Q. Yes. Point oftime. It is important. It will shorten ita 
few minutes. A. Let me think just a minute. It could have been 
October or November of '54. I am not sure exactly what the date was. 

Q. Now, Mr. Libby, were you to own this Hartley property and 


develop it as a partnership? A. No. We had discussed corporations, 


formations of numbers of corporations as a good tax medium. 

Q. Mr. Libby, as a real estate man, builder, and developer, 
some of the important things that go into a deal of this sort is, first, the 
procuring of the contract, and, secondly, the financing of the deal; third, 
the engineering of the land; fourth, the subdividing and recording, the 
architectural layout and design of houses, as well as the subdivision it- 
self, the arrangements for the water and sewer, the installation of water 
and sewer as well as streets, the letting of contracts for the construc- 
tion of houses, the supervision of the construction, the financing of the 
houses, and the sale and settlement; does that cover generally the im- 
portant features of a deal of this kind? A. Yes. 
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Q. Didn't you say to Mr. Qxman in October of 1954 that you 
didn't want any part of the Hartley deal? A. No. 

Q. Did you ever confer with Mr. Funger on any matter of this 
deal? A. No. 

Q. You told us about the time when you went out to the Hartley 
tract in approximately May of 1955 a few minutes ago. Can you tell us 
when you first learned that the development of the Hartley tract was to 
go forward? A. Yes. In the fall of '54 I learned about it. 

Q. Would you say that would be about October or somewhere 
around there; would that be a fair statement? Or November or Sep- 
tember? A. In around that area. 

Q. September to November of '54? A. October, November 
possibly. 

Q. And you knew that because the foreman that you had on the 
Owens job was also one of the foremen on the Hartley job, wasn't he? 
A. Yes. 

Q. He was paid one-half by Hartley and one-half by Owens; is that 
correct? A. After he had been going back and forth to Hartley a 
while. 

Q. Yes. A. After that. He had been going there a while before 
this division came about. 

Q. Did you make any point about that? A. I mentioned it. 

Q. What did you say to Mr. Oxman, "Here, Ralph, you are using 
our foreman on the Owens job out there; I think you ought to take and 
contribute some of his salary"'"? Did you say that to him on that or not? 
A. No, I didn't say that. 

* * * Ps * * 

Q. What is the $75,000 that you are claiming? What is that 
supposed to represent? A. Possible profit that there might have been 
that would have belonged to me, my share of it. 

Q. Would you state that you talked to any of the defendants con- 
cerning any phase of this deal after September or October of 1954? 

A. Yes. I talked to Oxman one time after that. 
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Q. When was it, and what was said, sir? A. It was in the fall. 
It could have been October or November of '54, maybe a little later. I 
am not sure. 

Q. What was said, sir? A. I told him, "I think I was givena 
pretty raw deal," but I did not press it at the time. 

Q. By "a raw deal," you mean that you weren't in the Hartley 
deal? <A. That's correct. 

Q. You knew that you were out then, didn't you? A. Yes. 

* cd * *x 5 K 

Q. You never had any definite agreement to form a partnership, 
did you, with these people? A. Yes, we did. 

Q. What was it? A. We were to buy this land together and 
develop it together. 

Q. Well, that deal fell through after a time, didn't it? A. Never 
did, in my mind. 

Q. It did in your mind when the land had been purchased and paid 


for and you didn't put any part of the cash up? A. No, sir, not then. 
Q. What is that? A. Notthen. Not until I found out they were 
in the process of engineering and building did I realize what they had done 


to me. 

Q. That was inSeptember? A. Possibly around that time. 

Q. Was there anything more than what you have told us? Is there 
any other fact, any other conversation, any other writings of any kind 
or nature other than what you have told us about that you have to base 
your claim on that there was to be a partnership formed? A. No. We 
were to make our agreements when we started to form the corporations, 
as we did the Owens. 

Q. But there is no other fact either verbally or in writing of any 
kind which passed between you and any of these parties or anybody else 
to substantiate your claim other than what you have told us about? 

A. There are plenty of other incidents, yes. 
Q. Whatare they? <A. I don't want to go into details as to that. 
Q. I want details. A. Ask me questions. 
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Q. I want you to tell us what they are. A. Well, is it necessary 
to mention names of people? 

Q. Yes. I want you to mention names of people. 

THE WITNESS (to Mr. Friedlander): I am asking you. 

MR. FRIEDLANDER: Yes. Tellhim. Tell him the whole 
story. 

MR. LYNCH: Don't ask your counsel what to tell. Just answer 
the question. 

MR. FRIEDLANDER: He is just asking me about your question, 
which is very unusual. 

MR. LYNCH: It is very unusual to be consulting with counsel when 
he is under examination. Answer the question. 

THE WITNESS: Yes, there were numerous subcontractors who 
were either involved in or bidding on work on Owens. 

BY MR. LYNCH: 

Q. Towhom? A. Mr. Oxman and myself. Promised the big 
job on the Hartley tract on Georgia Avenue if they gave us a good deal 
on this smaller project. There were numerous people. 

Q. Who were they? A. Well, first of all--let me see if I can 
recall some of those names for you--Mr. Pugh of Oxford Kitchens; 
Jerry King, King Floor Service--I will need a minute or two to think it 
over--Mr. Ford, the superintendent, knew about it at the time--I am 
pretty sure our plumber, Chester Burke, remembers. There were 
various others. It would take me a little while tothink them out. 

Q. Did you talk with Messrs. Pugh, King, Ford, and Burke about 
the Hartley tract and the deal? A. At whattime, sir? 

Q. Atany time. A. Not about the purchase of the ground, no. 
About the projected project between Oxman and myself and Mr. Cohen. 

Q. Would that be pretty much like a passing conversation; "If 
we get this deal we may have a job for you," or something of that nature ? 
A. This was after the deal was made. 

Q. After the deal was made would that be the type of conversa- 
tion you would have? A. Yes. "We have a big project coming up." 
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We talked mutually and separately to various individuals concerning our 
coming project. 

Q. Did those talks consist of anything more than I have just sug- 
gested? A. No, no. It was a statement of fact that we had the 
property, we were proceeding to get ready for engineering and whatever 
it took to get the thing in line. We didn't discuss finances with them, 
naturally. 

Q. The statement that you just made, was that about the type of 
statement that you made tothem? A. There were some more details 
in some cases, the amount of lot yield out there, nice big project--told 
them the general location of it. 

Q. Would you talk with them alone or with Mr. Oxman? A. 
Mostly with Mr. Oxman. 

Q. The conversations that you had with these four men and any 
others wouldn't take over a total of an hour's time, would they? A. It 
was spread out over a period of time, a few weeks. 

Q. Yes. But the total conversation that you had with all of these 
possible subcontyactors or others who may work on the project wouldn't 
take over an hour's time, would it? A. All together, you mean? 

Q. Yes. A. No. That's not true. 

Q. How much time would it take? A. It is hard to put time on 
a thing like that. We would often discuss contracts with them and bring 
this up in the course of contracts on Owens to get a better price possibly 
which we were heading for. 

Q. Did you sit down or talk with Mr. Ford, Mr. Pugh, Mr. King, 
or Mr. Burke, "Here, you are selling kitchen equipment, or plumbing 
contractor, what would you charge me for this type of house?" A. No, 
it hadn't reached the planning stage at that time. 

Q. Certainly it hadn't reached the planning. You couldn't talk 
about price until you had your plans. A. Wecould. We told them we 
would give them proper consideration on the big job we were getting ready 
to do on Georgia Avenue if they would give us better prices on this one. 

Q. Onthe Owens? A. That's right. 
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Q. You were doing a little trading; is that right? A. Correct. 
Q. And so when you were doing this you were really trying to get ud 
a better deal or better price on the Owens? A. Yes. But dealing on Dy 


the truth all the way. 
Q. When were those contracts let on the Owens? A. Overa 


foal 

period of time ranging from May, parts of May--mostly during May, I A 
imagine. 

Q. May of 1954? A. That's correct. Some of them might have « 


been made in June, too, some of the contracts. 

Q. Did you ever talk with Mr. Cohen or with Mr. Oxman about 
how much money would be required of you when you got to the point of 
building houses? A. No. We never arrived at a definite amount. 

Q. Did you ever talk to them about it? That was the question. 
A. Yes, we did. Inhis office. At that meeting in his office it was 
brought up. 

Q. What was said there? A. It was said there that ''There is a 
lot of cash laid out here and what are we going to do about it--that it 

68 would take a lot of money to proceed."" I reminded Mr. Cohen of 
his agreement to obtain--to attempt to obtain a ground loan and I asked 
him if he would. That would adjust the basis of our investment, of course. 
And we didn't arrive at that figure.. 

Q. That conversation for the purposes of the record took place 
approximately when? A. It was in May. Iam pretty sure it was in 
May of '54, a day or so after the contract had been accepted. 

Q. Well, Mr. Libby, wasn't the financing that you have mentioned 
here with Mr. Aaronson's client to purchase the land and be part of the 
purchase price of the land? A. Yes, that's correct. 

Q. What about the necessary capital for the commencement of 
the houses and the installation of sewers and water and streets and 
architect's fees? A. That was to be arrived at after we got a decent 


loan, an acceptable loan, since it would have changed the investment 
figures, naturally. 
Q. Did you ever discuss those figures with Mr. Cohen? A. No. 
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Q. Mr. Oxman? A. No, not those figures. 

Q. You know, as a matter of fact, however, that on a project of 
this size that it would take in addition to the cost of the land approxi- 
mately a hundred to two hundred thousand dollars in cash; wouldn't it? 
A. Depending how we were going to start. We were not going to start it 
all at once. 

Q. You knew, of course, that you didn't have any money like that, 
didn't you? A. Ona cash basis, you mean? 

Q. Yes. A. Onacash basis. I don't say definitely that I did not 
have it, but it would have been harder for me to accumulate at that time 
on that basis, yes. 

Q. Have you ever had a written agreement with anybody concern- 
ing either a partnership or to go in a corporation to buy land and build 
houses, Mr. Libby? 

MR. FRIEDLANDER: You mean in his whole lifetime? 

MR. LYNCH: Let's say since he has been in the real estate 
business and construction business. 

THE WITNESS: I generally went by verbal agreement until we 
arrived at a purchase, ready to put corpomtions on record and going. 

BY MR. LYNCH: 

Q. Let's take that Alexandria deal that you went into with these 
men that you have named. Did you people form a corporation and take 

stock and put up a corporation? A. It was a partnership most of 
the way. | 

Q. Did you have any memorandum ofthe partnership? <A. Yes, 
we did. There were five people involved and five wives involved. 

Q. You signed it and you spelled out what you were to put up and 
what your obligation was and what your rights were, didn't you? A. 
That was after the deal was arranged, right. 

Q. Of course you can't put it in writing until after the deal is 
arranged. Before you don't know what the deal is, do you? A. That's 
correct. Well, you know what you are aiming for. 

Q. Well, we know what everybody is aiming for. A. Yes. 
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Q@. You mentioned here, Mr. Libby, that "Libby was advised by 
the defendant Cohen that he would then only be required to put up one- 
fourth of $47, 500."" Do you remember making that statement in your 
complaint? A. Yes, uh-huh. 

Q. How was that $47, 500 arrived at? A. By the strength of 
obtaining a hundred thousand dollar ground loan which, as a businessman, 
I felt I could arrange. 

Q. But you said that Mr. Cohen wasn't agreeable to that type of 
loan that you were going to obtain from Mr. Aaronson or his client; 
isn't that correct? A. Ata later time he said he wasn't. 

Q. Didn't he tell you right then and there it wasn't acceptable? 
A. He asked me if I could do better. 

x * * x Ba 5c 

Q. Mr. Libby, didn't he tell you right then and there when you 
first brought the proposition of the financing that you have mentioned-- 
we will call it the Aaronson financing--that it wasn't acceptable to him? 
A. Hesaid, "It's alittle steep. See if you can do better." 

Q. Did you ever attempt to arrange any subcontracts for this 
job? A. No. 

Q. Did you ever attempt to get any other type of financing after 
the Aaronson proposal was turned down by Mr. Cohen? A. Yes. 

Q. From whom? A. I asked Mr. Feinberg, who knew various 
doctors and investors if he could get us a hundred thousand dollar loan. 
I explained I wanted to get it, if possible, with a very minimum of cost. 
He said he would try. He told me later that he couldn't. 

I called Mr. Aaronson back and asked him if he could do better. 
He asked me a few more questions as to the principals involved, and so 
on, and then in a later conversation he said he couldn't do any better 
than that. That was an unusually good deal there. 

Q. Anybody else that you talked with? A. Not to my recollec- 
tion. 

Q. Is the figure of this suit the first demand that you have made 
on Mr. Cohen or any of the other defendants for any part of the alleged 
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profits of this deal? A. Yes. 

Q. You didn't write them a letter about it? A. No, sir. 

MR. LYNCH: That is all the questions. I would like, Mr. 
Friedlander, if you would be kind enough to have Mr. Libby produce the 
items mentioned in the-- 

MR. FRIEDLANDER: Let's see if we understand what you mentioned. 

MR. LYNCH: --notice to take the deposition. 

MR. FRIEDLANDER: I will get it out. The notice calls for Mr. 
Libby to produce at the deposition "any and all records, memoranda, or 
other evidence of any kind relative to or concerning any part or phase of 
the transaction set forth in the suit."" Now, I presume by "evidence of 
any kind,"' you merely mean written evidence? 

MR. LYNCH: That is right. 

MR. FRIEDLANDER: Well, we will tell you now that we have no 
evidence of that type at present. 

BY MR. LYNCH: 

Q. Have you told us everything, all the evidence, so far as you 
know, that you have from an oral standpoint, Mr. Libby? A. I be- 
lieve so. 

2 * * * * 2 

BY MR. LYNCH: 

Q. Mr. Libby, see if this refreshes your recollection: That after 
you talked with Hewitt or one of his employees you were told there had 
been a contract which was accepted on the deal, the Hartley tract, and 
therefore the matter was closed, and that you learned that Michinick and 
DiMaio were the purchasers-- A. That was an assumption on their 
part. 

Q. Within a day or two thereafter through the efforts of Mr. Co- 
hen and Mr. Salkeld he produced a signed contract by the owner and you 
were advised of it and you said to him, 'Mr. Cohen, you're really God." 
Does that refresh your recollection? A. Yes. 

Q. Did you say that? A. Something to that effect, yes. 

Q. You thought it was a wonderful thing that he was able to get 
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that signed contract, didn't you? <A. I thought it was an accomplish- 
ment, yes. 

Q. And didn't you know that before Mr. Salkeld came in the pic- 
ture and had been called in by Mr. Cohen that so far as you and your 
associates were concerned the deal was dead? <A. I wouldn't say that. 

Q. What would you say? A. That if Mr. Cohen had not been 
brought into the deal, being a man of what I consider decent integrity, I 
have plenty of followers, I could have promoted a similar deal with other 
trusting people I know to attempt to push a deal of that type through. 

Q. But so far as you knew the deal was closed because Michinick 
and DiMaio had bought the property? <A. In my mind until a contract 
is signed by the seller it is not closed. 

Q. You didn't tell him that the deal was closed? A. I told him 
what I found out, that there was a contract signed by the purchaser, 
acceptable contract with an agent, and that it had not yet been submitted 
to the seller. 

ne ak x aK XK ae 

BY MR. FRIEDLANDER: 

Q. When you were doing that according to Mr. Lynch, did Mr. 
Cohen indicate to you that he was buying the property for himself or for 
you as one of the parties? A. He was buying it for us boys, Ralph 
Oxman and myself. 


* * * a bd * 
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Washington, D. C. 
Monday, May 28, 1956 
719 Deposition of JAMES F. SALKELD* * * 
Appearances: 
Onbehalf of the Plaintiff: Mark P. Friedlander, Esq. 
On behalf of the Defendants: Robert E. Lynch, Esq. 


80 * * * * * * *€ 


DIRECT EXAMINATION 
By Mr. Friedlander: 

Q. State your full name. A. James F. Salkeld. S-a-l-k-e-l-d. 

Q. What is your business? <A. In the real estate business. 

Q. Are you connected with any company? A. Connected with the 
firm of Shannon and Luchs for the last twenty-seven years. 

Q. Do you hold any office? A. Ido not. 

Q. You have a license -- A. I have a license to sell real estate. 

Q. Salesman? A. As salesman in Maryland, Virginia and the 
District of Columbia. 

Q. How long have you had sucha license? <A. I'd say ever since 
the Real Estate Law has been in effect. I don't know exactly. 

Q. In other words, you were selling real estate -- A. I have been 
selling for forty years. 

a x ak 5 * 9 5 

81 Q. Do you recall there came a time when you received a call from 

Mr. Cohen to acquire certain property? A. Known as the Hartley Tract? 

Q. Thatisright. A. Yes, sir. 


* * ak * * x ok 


82 Q. Do you know what period of what year it was? A. Last year, 


Q. 1954? A. Yes, sir. 

Q. Do you remember what time? A. Around May. 

Q. Do you recall the circumstances under which you were called; 
whether late at night or early in the evening? A. Called late at night 
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by Mr. Cohen. 

Q. What were you told by Mr. Cohen, if you remember the sub- 
stance of it? A. Substance was he was very much interested ina 
piece of ground and he had heard -- did I know anything about it -- 
known as the Hartley Tract and he'd like to buy it. 

Q. Did hé say anything about how much he would pay for it? A. 

I don't remember, at that time. 

Q. Did he have any knowledge of the tract, apparently, from the 
way he was talking to you? A. I had some knowledge? 

Q. Did he appear to have it. A. I frankly don't remember. 

Q. When he called he referred to it by name; knew where it was 
located? <A. Yes, sir. 

83 Q. He knew who the owners were? A. We call it the Hartley 
Tract; it was always called the Hartley Tract. As I remember he asked 
me if I knew anything about it; I said, yes, I knew something about it. 

It is a fellow -- there is a friend of mine I was able to do a favor for by 
the name of Glenn Hartman, that was then associated with the Town and 
Country Realty Company. And I told him that I knew that Hartman was 
very close to Hartley that owned it, and I would talk to Hartman. 

I said, "Now, if I can get this I will have to represent you. [am 
not going to ask Hartman to give any commission; I mean whatever he 
can make, because as I understand it it is a hot piece of ground and what- 
ever he can make, why, he will have to get from his share and I am not 
going to ask him to participate, but I want you to pay me for procuring 
it."" I think that was the sum and substance of the conversation then. 

Q. Did you, during that period, recall whether Mr. Cohen asked 
somebody, apparently, ask somebody next to him for information while 
he was on the phone? Did he seemto turn aside and ask any questions? 
A. IT have no recollection of that. 

Q. Did Mr. Cohen continue on talking without any hesitation or 
did he hesitate at times? A. That is right rough toanswer. AsI 
remember the conversation, I would say that it was carried on in the 

84 natural course of a conversation with no breakage. I don't 
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remember the tone; I don't remember the details explicitly, but it was 
nothing -- if he had any intention of anybody else there was nothing 
mentioned. 

Q. Well, didn't you hear the name William Libby? A. Not that 
I remember. 

Q. Is it your recollection that it was not or you just don't remember 
one way or the other? A. I remember nothing about Libby's name at 
all in the transaction. 

Q. From the beginning to the end? <A. Yes, sir. 

Q. Did you ever see Mr. Libby before? <A. No, sir. 

aK ae * * * * x 

Q. Was the contract at the time you gave it to your nephew to sub- 
mit to Cohen, complete? Or were there certain details to be filled in? 
A. As far as I remember it was complete. I wouldn't know unless I 
looked over the contract. You are asking me to refresh my memory without 
any record in 1954. 

Q. You haven't looked at the contract since? A. I haven't 
looked at any of the papers. I have talked to Mr. Lynch and Mr. Lynch 
asked me about it, but I looked at no papers at all; not even in our own 


office; because I felt like it was nothing I was involved in and I thought 


that whatever was to be asked could probably be developed. 

Q. But you didn't, out of curiosity, lookat your papers? A. No, 
sir. You see, those papers are filed and would require the girls to go 
from the -- up to our storage room after a year. 

cd * + *x K 

By Mr. Friedlander: 

Q. What were you about to say? 

aK K * x * x a 

THE WITNESS: I was saying this, I have no objection -- I mean 
nothing to hide; I like to write our -- write out every fact I possibly 
could. 

I had promised Mr. Hartman on the ratification of this deal, al- 

though it called for either, as I remember it -- maybe my figures 
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are wrong -- I'd like to say it was a difference of $10,000 in ratification; 
130 in cash and 140 in terms. I might be wrong. I'd like to look at the 
contract to verify those figures. 

I told Glenn Hartman, I said, "Glenn, if you will get this signed I 
will give you my word of honor I will do everything in the world to 
see it is all cash, because I understand your client wants all cash." 

And Cohen, when I told Cohen, I said, "Now, it has got to be all 
cash."" I emphasized continually it was all cash deal. 

"Even though this contract is ratified on this basis, ''I said, "I 
want you to understand I gave my word of honor that it would be an all- 
cash deal and I want you to appreciate that I expect all cash." 

That is what I -- so I went over to Neale of the American Security 
and Trust and I asked him if -- Cohen said he had some property at 
sometime and he said, "All right, you might talk to Johnny Neale at the 
American Security and see if it is possible for me to raise any money 
over there; if it has got to be all cash." 

By Mr. Friedlander: 

Q. You never heard of the L.J. Corporation? <A. I never heard 

of anybody in this deal except Samuel Cohen, and the properties he owned 


88 that I went to the American Security and Trust to see if I could 
arrange any financing on. 
Xe * % sd ca ad * 
89 Q. Where had you gotten the information to put in the contract? 


A. In reference to what, sir? 

Q. Description of the property. A. From Glenn Hartman. 

Q. Terms of the contract? A. Glenn Hartman. Now, the terms 
of the contract, again I'd like to call your attention, although the contract 
calls for certain -- he has the option, I had given my word it would be an 
all-cash deal. 

Q. Did you know Morton [Fungerat that time? A. Yes, sir. 

Q. You recall what relation he was to Samuel Cohen? A. His 
son-in-law. 

Q. Was he in the business with Samuel Cohen? A. I don't know. 
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I will say this, in all fairness, I had assumed I was dealing with Sam 
Cohen. 
Q. That Morton Funger, whose name appeared as purchaser 
on the contract was a straw party? A. Acting for Sam Cohen. 
Q. In other words, he was a person whose name appeared as 
> purchaser? A. For his father-in-law. 
90 Q. For his father-in-law. He wasn't the purchaser himself? 
A. I wouldn't call him a straw. I would say with all due respect my 
intent and thinking was Iam sure I was dealing with Sam Cohen. 
Q. Why did Sam Cohen -- if you know -- why didn't he sign the 
contract? A. I wouldn't know. I don't think it made any difference. 
n. Ninety-nine per cent of the time, Mr. Friedlander, as you know, with 
» your experience, it doesn't make any difference in the signing. One 
thing that was necessary, I know, was the $25,000 deposit and I told 
Sam that that was essential because it was a hot piece of property and 
it couldn't be -- because he was talking about putting up $5,000 and I 
said, no, $25,000. I said I got to represent to this man this is a deal 
that is completely sold because it is in high competition and I don't 
want to be embarrassed with Glenn Hartman. 
* zs * 2k * cS x 
92 Q. You don't think he discussed with you what he knew about it? 
A. If he did I have no recollection of it, Mr. Friedlander. I wouldn't 
say he did or didn't. I have no recollection of it, because my memory 
tells me I was in touch with Hartman and I knew the property was on 
the edge to be sold and it was this high competition. I think Cohen['s] 


call was late at night, ten o'clock or eleven o'clock at night. 
* xk * 5 * * x 


95 Q. At this original telephone conversation and later meeting, did 
Cohen ever reveal the fact that he had previous dealings on this property? 
A. I don't think I entered into that at all. I don't think that was men- 
tioned. He must have had some knowledge of it because when he called 
me he asked me what I knew about it. 
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Q. Did he seem familiar with the property? A. Mr. Friedlander, 
that would be awfully hard to answer. My recollection is distinctly he 

96 asked me what I knew about -- was I acquainted with the property, 
what did I know about it, and I assumed that he must have known some- 
thing about it or naturally he wouldn't be calling me. 

But I remember nothing about any of the details of the conversation 
pertaining to whether he did or didn't know the price or did or didn't 
know the acreage. 

Q. Did he go with you to look at the property? A. No, sir. 

Q. When he called you did he indicate he had already seen it? 

A. He indicated this, he asked me what I knew about the property, and 
I assumed from that; we went on and carried on the conversation from 
that point. I have never shown him the property. 

Q. He knew it was a large tract of land, didn't he? A. Yes, sir. 

Q. He had an approximate idea of what it would cost to buy? A. 

I don't know. He must have had an approximate idea. He asked me. 
He must have had some knowledge, Iassume. I have no way of know- 
ing. 

Q. When you prepared this contract it was after you talked to him 
about the terms? You don't remember where it was, after you talked 
tohim? A. Yes. 

97 Q. Do you recall having a conversation about this property after 
the telephone call and before the submission by your nephew of the con- 
tract on Florida Avenue, with anybody else but Cohen on this deal? 
4A. Called in on it? 

Q. Yes. <A. In my office you mean? 

Q. Anywhere; wherever the conversation was. A. No, Not that 
I remember. 

Q. I understood you don't at this time recall where that meeting 
was; the meeting between the time of the telephone call and -- A. Whe- 
ther the meeting for the price and the terms. 

Q. -- discussion of the terms? A. I don't remember, and it would 
be nobody else, No, sir. 


Q. Never knew of anybody else being involved? A. No, sir. 
Except when I dictated the contract and prepared the contract, or writ- 
ten in longhand, which I do sometimes. I don't remember whether 
I had written it in longhand or dictated. I remember getting the descrip- 
tion of the property and plat of the property from Glenn Hartman. 
ae * a * * * a 
98 Q. Do you recall the terms, briefly, of the contract you sub- 
mitted to them. I think you mentioned something was all cash, or part 
cash. A. I remember a difference of $10,000, Mr. Friedlander. 
IT should -- if there is a copy around -- it was either somewhere a 
99 difference of maybe a hundred -- I don't remember the amounts. 
I hate to guess at figures, but I remember a difference of $10,000, but 
I told Cohen, I said, "Although this contract is ratified I have given my 
word because this man wants cash, I have given my word and I want you 
to live up to it; it will be an all-cash settlement." 
Q. What did he say to that? A. Okay. 
* ss a * * cd * 
101 Q. Do you recall at any time ever seeing Mr. Libby, here? 
A. Ihave never met Mr. Libby in my life. I saw him come in, I have 
seen him on the street, and I stood up and shook hands. I said, "I never 
met you but are you Mr. Libby?" 
Q. Do you know Ralph Ochsman? A. Yes, sir. 
Q. Did you know that at this time that you are speaking of in making 
the contract Ochsman and Libby were partners? A. No, sir. 
Q. You were not told that? A. No, sir. Not that my memory 


serves me. 
* a * * * *K ae 
103 Q. Do you recall being at the settlement? A. Yes, sir. 


Q. You recall who was there? A. Yes, sir. 

Q. Would you tell us? A. Mr. Cohen was there, and I made the 
-- Hartley had made his end of the settlement first, so Hartley and 
Hartman did not come in contact with Cohen at the settlement; only to 
expedite and move it along fast because the way, as I remember it, 
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Hartley, the seller, was anxious to get out of town and Cohen couldn't 
come down until later and we made his in the morning, got it prepared, 
and then had it all ready when Cohen got there. 

Q. Do you recall how much money Cohen had borrowed at the 
American Security Bank under this arrangement for this settlement? 

A. Idon't know. The only think I do know that Neale told me he'd go, 
as I remember it, $90,000. I didn't check this with him when I was 
talking with him the other day. 

As I remember, I think he said he'd loan 90 thousand on Florida 
Avenue and I don't know what arrangements, because all that I did was 
to go in and try to talk to Neale, whom I have known all my life, on the 
basis of being as lenient as possible when Sam Cohen walked in to try 
and make a loan. 

104 Q. When you made settlement at the title company you were pres- 
ent? A. I was present. 

Q. Mr. Cohen was there? A. Yes, sir. 

Q. Was Mr. Funger there? A. [think Mr. Funger was there. 

* a * * x x xe 

105 Q. At the time of the first settlement of this property, that settle- 
ment you attended, the part that Cohen attended, do you recall any con- 
versation by Mr. Cohen as to this deal, what it was for? A. Well, 
exactly how do you mean, Mr. Friedlander? 

Q. Do you remember what Cohen said about it? A. Nothing 
about it as faras I know. You mean his intent to what he intended to do 
with it? 

Q. Yes. A. No, sir. 

Q. Do you know why the original deed was to the Fungers and not 
to Cohen? 

* * * THE WITNESS: I say, what I said, and what I honestly be- 
lieved it was for the purposes of time, we were fighting time because 
it was other contracts on that property. 

* * * THE WITNESS: I just like to bring out -- you asked it -- 
I'd like to bring out the reason Funger--my best recollection the reason 





Funger's name is because he was more available and would meet or 
106 see or do anything that was necessary in the contract, that was 
my only -- I knew nothing else about Funger. 
By Mr. Friedlander: 

Q. Speaking of the settlement at the title company. A. Yes, sir. 

Q. You knew Cohen was the real purchaser? A. Yes, sir. 

Q. Do you know whether or not the deed went directly to Cohen 
or whether it went through Funger to Cohen? A. I don't know. 

Q. You don't remember? A. I don't remember that, but I know 
this, that as far as I was concerned I was always dealing with Cohen. 
The arrangements over at the American Security and Trust was for 
Cohen and not Funger. 

* * * * x * * 

107 Q. Was there any statement ever made by Cohen from the time 
the contract was signed and prior to settlement, that he couldn't settle 
if he didn't get this loan? A. No. Because I had a $25,000 deposit 
and I had assumed that I have always felt Sam Cohen was an honorable 
man and he said and understood I had given my word for an all-cash 
deal he'd live up to it. 

Q. Did he ever tell you that he didn't have the money to make an 
all-cash deal unless he borrowed it from the banks? A. He told me that 
he'd need money. He said, "I need money," and he said, ‘Do you have 
any idea about where I might get a loan on this property ?” 

I said, ‘Well, why not go in the American Security and Trust; 
you deal there."" And I said, "I will stop in and talk to Neale in the 
morning and see if there is any interest and you follow it up and go 
with him, if there is any interest.'"' So that was the procedure on that. 

Q. When you say "that property", you were speaking of the Flor- 
ida Avenue property? A. I was speaking of the Florida Avenue. 

Q. You weren't speaking of the property being purchased? 

A. No, sir. I was speaking of the property at Florida Avenue; that I 
asked John if he knew, he said, "Yes, I know the property," and he said, 
it is in his statement, ''We will make a loan on it." I said, "I don't 


know how much, but be as nice as you can and I will have him stop in 
and talk to you." 
108 As I remember, I called Cohen and asked him to see Neale. 

Q. Is it your testimony that at no time during the making of the 
contract or settlement did Cohen ever say that Funger had an interest 
in the property? A. I have no recollection of Cohen saying that Funger 
had an interest in the property. 

Q. Did he ever say that he was the only one interested in the prop- 
erty? A. I don't think he did. He never mentioned any partners; he 
never mentioned any associates; he talked as if he didn't make the direct 
statement that it was his, but he led me to believe that he was the pur- 
chaser of the property. 

Q. How about Ralph Ochsman's name; did that ever appear as 
having an interest in the property? A. Well, I knew they were his son- 
in-laws; outside of that I took for granted that was in the family. I 
never knew nothing at all about any arrangements of Mr. Libby as part- 


ner with Funger. 


x aK 3K ae x * * 
111 CROSS EXAMINATION 
By Mr. Lynch: 


Q. Mr. Salkeld, when you say "a hot piece of property" did you 
mean there was a lot of competition on this property and several people 
interested in buying it. Is that what you mean by "hot piece of property"? 
A. Hartman had told me that he had this property and it was very hot 
as far as the desire of ownership and sale. Yes, sir; that is what I mean 
by "hot". 

Q. Do you mean by that several people were actively interested 

112 in purchasing it; is that what you mean by "hot piece of property?" 
A. Well, in fact, they -- Hartman told me he had another offer for it 
and that is why the call was at night. When I called him I said, "I got 
a contract; I think it is all right." I said, "Listen, this man is a friend 
of mine, if there is any way to get it I want it." And I said, "I don't 
want any part of your deal, I will be paid." I said, "See if you can't 





find some way to get a contract ratified if I come up with it." 

Q. If Mr. Cohen talked to you on the first occasion did he ever 
discuss with you the Hartley Tract of property? Could he have dis- 
cussed with you and told you that he understood the property had been 
sold or was about to be sold? Would you remember that detail now, 
or not? A. Yes. I remember he told me he understood it had been 
sold. I said, "It is a very good friend of mine who I am close to and if 
it hasn't been sold, why - -" 

Let's see what I did say. "Tf it hasn't been sold I will find out," 


or words to that effect. 
aK * ae ae * * x 


OM BY JUSTICE HAROLD F. SMEAD 
ve Resor Veo yay - 11957 Piedmont, Virginia = Apel? 85, 2957 


(RDMARD J. FARRELL "Sill Basa 
prom Tu CYMEYS counr oF ARLINGTON COURTY 
Busry 3. Hoamer, Judge 

Edward J. Farrell, a real estate broker, filed motion for judgnent 
‘against Mayer Smith for $371,679.03 as damages resulting from a breach of an 
‘oral contract entered into between the parties on June 15, 195iie 
| He averred in his motion that Smith agreed to construct 1500 houses 
‘am a subdivision known as Ada Valley, Ame Arundel County, Maryland, begiming 
"on or near September 18, 195), ami to be completed within a reasonable tine 
thereafter." He further alleged that he (Farrell) was to expend funds to pee 
mote and advertise the subdivision not to exceed ten per cent of commissiong 
earned, which commissions were to be between $250 and $350 for each house sold; 
that he, pursuant to the agreement, devoted mch time ani spent 33,320.97 in 
promoting ani advertising the project; that Smith failed to begin construction 
as agreed, the first house having been completed in Jamary 1955; that smith 
| completed only three houses; that on Jamary 6, 1955, Smith notified Farrell, 
without legal justification, that he did not intend to pay hin any commigsion 
and that his services were terminated, which prevented him from fulfilling his 
‘obligations under the contract. 

In Smith's answer to the motion for judgment he denied, inter alia, 
the existence of the contract as alleged, and stated that there was no duty 


imposed upon him by contract or otherwise to construct the houses in question; 


‘that the agreenent was as set forth in his letter to Farrell, dated November 22, 
| 195k, Gnd that the only contractual relathenship was one of agency, uncoupled 
with an interest, between Wilton Woods Building Copporation, owner of Ada Vale 
ley, and Farrell, wherein Farrell could effer for sale houses which might be 
| built and receive commissions in event of sale. 

The case procseded to trial before a jury, and resulted in a verdict 
| ef $230,000, which the court refused to set aside and judguent was entered ace 
| cordingly. 4n appeal was granted Snith. 
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The parties will be hereinafter referred to at times as pleintiff 
and defentant in socordance with their positions in the trial courte 
Defendant contents, in his assignment of error, that the verdict 1s 
ontraryto the lew ant the evidences that the trial court erred in refusing 
to eet aside the verdict in thet plaintiff hed failed to carry the burden of 
proof ami establish the alleged contract, and that plaintiff failed to carry the 
burden of proof relative to his damages in that the damages shown are too re- 
mote, speculative and contingent. 

| The chief assignment of error requires that the evidence be stated in 
| Plaintiff heving prevailed in the trial court, we are required to 
view the evidence in the light most favorable to hin. 

Plaintiff, a realtor Moensed in Virginia, Maryland emi District of . 
Columbia, caused to be published in the washington Post on April 17, 1954, an 
advertisement addressed to builders and developers, offering for sale several 
hundred acres of land in Maryland. As a result of the pudlication defendant 
contacted plaintiff in reference to purchasing the property. Defendant, through 
Wilton Woods Building Corporation (hereinafter referred to as corporation) of 
which he was president, made an agreeable offer for the purchase of land mom 
as the Bussey tract, containing approximately 91; acres, and the agreement was 
reduced in writing dated May 26, 1951. ILater the corporation purchased several 
other tracts through plaintiff and he received full commissions from the veniars 
for all properties sold the corporation. 

On June 15, 195), a meeting was held in Farrell's office, at which 
the oral contract was alleged tc have been made that is the basis for this 
action. Those present, other than the parties to this action, were Joseph Ee 
Momaco, Smith's superintendent, and Jesse Bryant Bettis, Farrell's engineer and 
salesman. 

Plaintiff testified that at this meeting it was agreed that he was to 
prepare brochures and newspaper advertisements in regard to the proposed devele 
_ Opments that he would be in complete charge of sales ani the hiring of sales 
representatives; that his commissions would be $250 for sale of a two bedroom 
house, $300 for a three bedroom house and $350 for a four bedroom house; that 
he was to have exclusive sales rights for the first 1500 houses to be built; 








‘that he was to expend for prommtion sums not to exceed 10K of comissions 
learned. In eupport of his contention that defentant agreed st this mssting to 
‘bails 1500 houses and pay comissions for their sale as stated above, plaintiff 
‘when asked on direct exanimtion “that mes said, if anything, at that nesting 
concerning whether or not Mr. Smith was obligated to build the houses, and, if 
|\s0, how many, and, if 90, how maxy were you to have an exclusive right to sell", 
replied as fellowes “ur. Smith explained that as the operation craduated in 
| gise that outside investors would be involved ani that he could only comiit hin- 
‘self te us for 1500 houses that we could sell; that after that point, should 
(oar services prove satisfactory, he woul then maturelly recomend us for fure 
ther sales but that he couldn't commit himself for over 1500 in Area 2." 

He further testified that on June 17, 1951, two days after the mest= 
‘ing, he wrote defendant a letter which is filed as an exhibit, setting forth 
(the commissions agreed upone It is stated in the first paragraph thereof: 
"This will confirm our discussion in my office on June 15, 195); regarding eale 
commissions payable under an exclusive for all houses constructed in your dee 
velopment projects in ANNE ARUNDEL COUNTY, MARYLAND." Nowhere in the letter is 
mention made of any promise on defeniant's part to build the houses. 

He also testified that pursuant to the agreement he employed George 
\J- Milles for the purpose of promoting sale of the houses to be constructed, 
‘who remined in his employ for several months ani that his total expenditures 
in connection with the project amounted to approximately $3,300. 

On cross examination plaintiff stated: 

"Q Yes, sire Now, is it your testimony, also that someone agreed 
with you, either ire Smith or -- I mean, he, acting for the corporation, agreed 
with you that they would build 1500 houses and that they would let you sell 
1500 houses? 
| "A Oh, definitely not. They were going to build 7500 houses ani I 
was going to get the opportunity to sell the first 1500. The master plan was 
| not for 1500 houses. It was for 7500. 
| "Q Insofar as you were concerned? 

“A I had a lien on 1500 when I <= 

"Q (Interposing) You had a lien? 

"A When I say that, Itm using a term In other words, I hed an ope 
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‘portunity under contract to sell the first 1500. 
s 2 = » Ss s 

"Q. All right, sire Wow, to co back te your agreenent << if you 
| would tell mo what the terms of the egrecnent were, the total terns as you 
| understood then xhen you wrote this letter on June Y7< 
", Yere to eel) <= were to have the opportunity to sell 1500 housese 
| after that, it would be e question, then, of whether our performance had been 
eatisfactery or net on the 1500. If it he@ deen entiefactory, we would be con 
sidered for eddition:) houssse 

“That soale of commission was to be as part of the agreemaut for the 
sale of the housese 

"Q So, actually, what you umerstood and shat you're saying to m 
de that you understood that you had exclusive listing to sell 1500 houses? 

"A That's correct.” 

He aleo stated that at the time he sold the property te the corpere 
ation, he knew thet sewer and water facilities wero not available ani that the 
county commissioners could not fix a tine when they would be available; that | 
only three sample houses had been built at the time of trial of this ease, that 
defendant had indicated to him that his net worth was $35,000 ani he could not 
finance the project alene, but with his brothers ami comections he could show 
@ fimamoial statement of one million dollars; that to finance 1500 houses at 
$10,000 each would require approximately fifteen million dollars; that he was 
not familiar with F.H.A.'s attitude toward makin; a determination as to the med 
for housing in the area where construction was contezplated at the time the ale 
Jeged agreenent was made and was unable to say what its attitude was at the time 
of trial; that he had “never actually been a part of a development", ani that 
he got started on the project in October or November 195i 


Defendart, ag president of the corporation, wrote plaintiff on Noveme 
ver 22, 195i, advising that since crouni had been recently broken for the gube 
division, they shoul4é have an understanding as to whet part plaintiff was “supe 
posed to play in this undertakings" He related therein that he had a verbal 
agroenemt with plaintiff that he was to sell som of the houses about te be cone 
stracted in Ada Valley and set forth the rate of comission which rate wag in 
accord with that heretofore stated by plaintiff. He stated that as lem as 
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| plaintitets work was satisfactory that arrangenent would be kept, but that the 


corperation and any other corporation chartered to handle this project, or he 


es president, reserved the right to discontime this “agreenent.” Plaintiff 


mde no written reply te the letter, tut anid that he did reply verbally. when 
asked if he did not call defenfaxt on the telephone and request that an insere | 


‘tion be made giving 30 te 60 days notice prier to ternimtion of his employment, 


| whdeh request was refused, he replied that he could not recalls 


Mommco, defendant's former superintendent, who testified as a witness 


| Ser plaimtife, stated that he estinated defendant needed & capital of 3600,000 


to ake land purehases and carry on the constructions that when he. left defen- 
| dent's employment only $245,000 had been raised; that he was pressnt in Jamary 
| 1955» when defendant informed plaintiff his services were terminated. On cress 
| qxanination he testified that Farrell was to have the exolusive right to sell 


houses in Area 1g that Suith reserved “the right to terminate that relationship 


with ir. Farrell at any tine"; thet Smith had planned to build beteeen 1500 ani 


2000 houses in Area 13 that sample houses were to de built; that plaintiff was 


to have sales for the houses as they were builte In reply to a question pree 
pounded by c ounsel for plaintiff whether anything was said in his presence 


detween plaintiff and defendant as to whether plaintiff would permit the lanl 


| to be sold unless defendant agreed to build and that plaintiff would get oom 


missions from the sale of the houses, he said "wre Farrell stated that he wanted 
te sell the lant to a builder go that <== he was interes‘ed in cetting the ree 


| sale eo the sale of the houses from the buildere 


"In other words, he wanted a builder to buy the land so that he could 
get the re-sale of the houses." 
Bettis, a witness for plaintiff, testified as to what plaintiff agreed 


_ to do in commection with the project, which is substantially similer to that 


| testified to by plaintiff. He also stated that at the time of the mesting on 
dune 25, 1954 applications had been filed changing the soning of the property 
| from farm to reeidential, and there was a question as to the length of tim it 
| would take to chance the soning and secure building permite, ani thet the date 
to commence construction was eet later. On cross examimtion he was asked, 


| "You wouldn't say to this Court and this jury that under the cireunstances, all 
| @f the proBlems that had to be faced, that Kr. Smith either on behalf of him 
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|enlt or on behalf of his corporation, would have guaranteed to you or ir. 
|Parrell or to anybody that he could anf would build 2500 homes, much less 7500 
|nomes on thet spot?” He replicd that he “assured us thet he would." then ree 
\minded thet the word “guerantesd® wae used in the question, he stated “Hell, I 
‘don't use the word "guarantee". T would say he cave us his word ag @ centlesen, 
‘nas word of honor, that he would ani we able to go through with the projecte" 
‘When asked thether he thought thet defentant boul himself or agreed “actually 
‘to build thet many houses within a short tine after Septesber 295", he replied 
"I certainly doe” He was then asked whether he based that statement on all the 
|Anforenses that he had drew from defeniext's ectes His reply was thet defer 
\dant eold himself to them and sold them “on the idea that he eould produce ani 
‘we believed in him.” 

Defentant said that during the discussion concerning the purchase of 
the property, plaintiff informed him that he had been in contact with the moves 
ment officers of National Security Agency, and they were plaming te construct 
a very large building in tho vicinity of Ada Valley project and that the movee 
ment of personnel would be very substantial; that when he purchased the lant 
nothing wag said by plaintiff or his representative to the effeot that it was 
en AA 
before it could be purchased, but they knew he was buying for building purposes; 
that the agreenent between the parties was as set forth in hie letter to plaine 
tiff, dated November 22, 1951, that plaintiff called him in reference to the 
letter and requested he be civen prior notice in event he sew fit to discontime 
his services, which request was refused, and that pleintiff has never told him 
thet he differed with the terns est forth in the letter. 

Ee further testified that the corporation had spent more than 
$10,000 advertising the project; that the loess on the project exceeded $60,0003 
that he complained to plaintiff that Hilles, his ealeemn for the project, had 
deen derelict in the performance of his duty in failing to mest a bus with pase 
sengers interested in the project ani Nilles was discharged; that he had consiu= 
ded that plaintiff was not capable of his assignecnt ani on Jamary 6, 1955, ade 
vised him that his services wore terminated, and this action was confirmed by 
| letter dated Jammry 22, 1955; that there was no guarantee to build 1500 houses 
within a short time after September, 1951, but it was their intention, if cone 
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| 4itious wore favorable ant there was sxccses in necting oll requirenscte, to | 
| e022 ant then build at 0 rapid rates that he did not “firaly” state to 
SS | 
the asoumilated wealth ef his family was one nillien dollars. 
| Whether the evidence establishes thet a reasomably certain, definite 
ti 
thes 


on miding we Mingo Sinsy obers Sony 216 Vac line lo, 20 5. 2; 28 lgte | 
we quoted with approval from Willisten, Contracts, Vol. 1, Sec. 37+ Pe 96, 0s 
| tontews: "Tt ig necessary requirement in the mature of things that an agreensant 
tm onder to be binding mat be suffiotently definite to emble © court to give | 
|$8 an enact maning." 
| In k Me Josp Contracts Sece 275 pe 359, it is said: “Another essential 
| elenent of a valid contract 1s certainty and completencss. The elenent of com 
| pleteness denctes that the contrect embraces all the saterial terns; that of 
| eertainty denctes that each one ef those terus is expressed in a sufficiently 
| exact ani definite mumer. An incomplete contract, therefore, is one from 
| which one or more material terms hawe been entirely omitted. an uncertain con= 
| tract 1e com which my, inieed, exbrace all the mterial terns, but one of then 
| 4s expressed in so inexact, indefinite or obscure language that the intent of 
| the parties camot be sufficiently ascertained to enable the court te carry it 
| into effects 


| 


“While a contract to be valid ani enforceable mst be so certain that 
| each party my have an action upon it, reasonable certainty is all that is ree 
| quired, 0 where a contract is to ems extent uncertain end aibigueus, it may 
| be read in the light of eurrounding cirounstances, ani if, reading it thus, ite 
| meaning may be gathered, the same will be enforced, But an agreenent, in order 
| to be dinting, mst de sufficiently definite to erable a court to cive it on 
exact mening, ani mst odligate the contracting parties to mtters definitely 
_ ascertained or ascertainadle.* 

In 17 CedeSep Contracts, Sees 31, pe 359, the principle is stated thugs 
| "In order that there my be an agreement, the parties mst have a dise 
| tinot inbeubion common to both and without doubt or differences Until all undese 
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| 
and elit, there can be uo ascent, an, therefore, so contrast. Both parties 
|magt aesent to the samp tiling in the sum sense, ani their ninis mst metas 
[vo a2 the terme. If any porticm ef the proposed terss is not settled, or no 
mode ie agree’ on Hy which it my be settled, there is mo acremmnt, © + © %. 
[Malla ve Brows 197 Gee 325, 352, 29 5.5. Oi Shs Renton ve Biharttige, 75 Gus 
|APPe 222y 36 S.5. Bt 365s Moren vo Hammerela, 186 ude 378, 52 Ao OA 727< 
| This is not a situation where the houses were ouilt and sol4 by one 
lor more persone other than plainttéf. Only three emple houses were constructed! 
‘and they lacked the essential utilities, Yo gales commissions were paid to 
| anyone. On Jume 15s 195%. the time the alleged contract was usde, adequate 
haespEan¥ wnlatsnahs Su cael eseemamanuia atin’ ote ania tee madeneamiaees 
services resoning of the property had not been accomplished, and there was 20 | 
| agsurence that F.E.A. or Veteran's Administration financing, involving millions | 
of dollars, could be obtained. In view of these circumstances, plaintiff mine 
‘tains that defendant unconditionally agreed to construct 1500 houses in Area le 
‘Unquestionably, defendant was hopeful and believed that the project could +e 
made a success and plaintiff was likewise of the same opinion, yet, the many 
| major pecbieus whieh: ted te. be overcem were net. selvelant. might xever to ent 


Mey 


_ doth parties were amare of these facts. It is another of those unfortunate 
| eases where all were hopeful, but the ship failed to reach porte 
: The evidence offered in support of the alleged contract is iniefinite, 
‘vague and insontlusivee Though all conflicts ani just infenences be resolved 
in favor of plaintiff, grave uncertainty remains as to the intention of the 
particese A fair amlysis of the entire evidence does not disclose that defeniant 
‘unconditionally comaited himself te build houses though it does substantiate 
the fact that plaintiff was to have the exclusive listing to sell 1500 houses in 
Area l, if built. Clearly, this is not sufficient to sustain a finding that 
defendant unconditionally bound himself te build the 1500 houses or any definite 
mumber and, therefore, plaintiff is not entitled to any commissions or damegese 
Having concluded that there was no binding egreement on defeniant to 
| construct the houses in Ada Valley, it ia umecessary to discuss the assigmernt 
| of error as to damgese 
The judgment of the trial court is reversed ani final judgment will 
be entered for defendante 


Reversed emt final Judgment. 
eB thee Fe bee, Jrasy pes = 
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(i) 


APPELLEES' STATEMENT OF QUESTIONS TO BE 
PRESENTED 


1. May preliminary negotiations which do not result in an agree- 
ment, and where no consideration was agreed upon or passed among 
the parties, constitute a binding contract? 


2. Must an agreement, which has as its object the purchase and 
development of a large tract of land, be in writing under the provisions 
of the Statute of Frauds? 


3. Is appellant barred by laches or lack of standing in a court 
where he asserts a binding agreement was made in the Spring of 1954 
but abandons the matter and does nothing for a period of almost two (2) 
years while he was aware that the other parties were spending hundreds 
of thousands of dollars and incurring substantial liabilities ? 


4. Is not summary judgment the proper procedure where it is 
clear from the pleadings, admissions and depositions that the appellant 
has not and cannot make out a case? | 


APPELLEES’ STATEMENT OF QUESTIONS TO BE PRESENTED ° 
ADDITIONAL STATEMENT OF FACTS i eokiotl Uuenll ea te 
SUMMARY OF ARGUMENT oH Silas, . hee ep et akop fell cot | Je 
ARGUMENT 


I, Preliminary talks or negotiations not culminating in a firm 
agreement in which the parties are charged with duties and 
obligations cannot result in liability eaten: pet a Lemnse 


I. Appellant's claim is barred by virtue of the Statute of Frauds 


I. Appellant's claim was barred by laches and he lacks standing 
where there was a failure of consideration <r tad Fee Oe 


IV. The motion for summary judgment was properly granted ° 
CONCLUSION cy Neg tera) Set) fat lei Sec | Het lies | cnt See ane 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 614 


WILLIAM G. LIBBY, 
Appellant 


Vv. 


L. J. CORPORATION, ET AL., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


ADDITIONAL STATEMENT OF FACTS 


Appellant and appellee Ochsman had known each other for a short 
time (App. 17) during which time they formed the Owens Corporation 
by each making equal contribution and assuming equal liability. (App. 18) 
Owens Corporations operated a small building project. 


The Hartley deal was a large one requiring $137, 500.00 cash 
outlay for the acquisition of the land alone (App. 10, 54) with a cash 
deposit at the time of contract signing of $25,000.00. (App. 10, 55) 


Appellant did not originate the deal. He knew the property was 
for sale in late 1953 or early 1954 (App. 23) but did nothing looking to 


2 


the purchase thereof until after Ochsman talked to him about it in April 
or May, 1954. (App. 24) 


The negotiations of Libby and Ochsman, acting for themselves in 
relation to the Hartley land, terminated because the owner of the property 
wanted more money and more cash than they offered. (App. 25) It was 
then that appellee Cohen was consulted. (App. 25) At that same time 
someone else had submitted a contract which was acceptable to the 
owner. (App. 26) Cohen secured a signed contract through agent 
Salkeld for $147, 000.00 all cash. (App. 27) Libby saw this contract 
(App. 26-7) and was advised when the contract was accepted for 
$147,000.00 cash. (App. 27) (The correct amount was $137, 500. 00). 


Libby had nothing to do with the planning of the subdivision; the 
planning or architecture of the houses; the installation of the sewer or 
water lines, the construction of any of the houses (App. 34); the sale 
of any of the houses; or the letting of contracts for the work on the 
houses. (App. 35) 


Libby never sent a check to the title company for his part of the 
purchase price, and never submitted or offered to submit to Cohen or 
any of the appellees cash which would pay for his part of the deal 
(App. 37), nor did Libby ever offer his one-fourth (1/4) of the purchase 
price (App. 38) despite the fact that he knew the purchase of the land 
was an all cash deal. (App. 27, 38) The cost of the land, street and 
sewer installation, and construction costs were estimated at 
$300, 000. 00. ( App. 38) Libby has never tendered a pro-rata or 
other participation toward the cost of the project. 


Libby never assumed any liability on any phase of the entire 
deal. (App. 39-40) 


The contract was signed in late May, 1954, and title was taken 
on June 24, 1954. (App. 3) The appellant in the Spring of 1955 visited 
the "Hartley Development" at which time some streets were installed 
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and sample houses completed and twenty to forty houses were in the 
first stages of construction. (App. 40) Libby said nothing to Ochsman 
or Cohen about the deal despite this knowledge. (App. 40). 


SUMMARY OF ARGUMENT 


1. The negotiations between appellant and individual appellees 
never went beyond preliminary discussions . The duties, obligations 
and rights of the parties were never defined or agreed upon. The 
appellant contributed nothing and assumed no liability in the project. 
Preliminary discussions must reach a stage where the parties arrive 
at point where the court can declare a contract exists. The court will 
not construct or write a contract from nebulous and infirm arrangements 
which by appellant's admissions never crystallized into a firm under- 
standing. 


2. The alleged oral agreement concerned (a) an interest in or 
concerning land and (b) one that could not be performed within one year 
from the making thereof. An agreement which directly or collaterally 
deals with an interest in land is required to be in writing by the Statute 
of Frauds. The claim that the agreement was one to form a partnership 
does not strengthen the appellants’ claim nor avoid the necessity that 
it be in writing. 

3. Appellant was aware that appellees had expended approximately 
$140, 000.00 for the acquisition of the land in June, 1954, and were com- 
mitted for an additional $150, 000. 00 for development of the land, yet he 
did not at any time pay or offer to pay any part thereof. He did nothing 
towards the success of the project, nor did he assume any liability. No 
claim was made until the filing of the suit in April, 1956. Appellant's 
claim was barred by laches and he lacks standing where there was a 


complete failure of consideration on his part. 


4. Summary judgment dismissing the case is the proper procedure 
where the record discloses that there is no claim upon which relief 


can be granted. Here there was no genuine issue of material fact. 





ARGUMENT 


I. 


PRELIMINARY TALKS OR NEGOTIATIONS 
NOT CULMINATING IN A FIRM AGREEMENT 
IN WHICH THE PARTIES ARE CHARGED WITH 
DUTIES AND OBLIGATIONS CANNOT RESULT 
IN LIABILITY 


Appellant and appellee Ochsman for their own account made pre- 
liminary contact in an endeavor to determine if they could purchase the 
Hartley Tract. However, their efforts were short-lived and terminated 
when the owner wanted more money and cash than they could offer. 
(App. 25) 


As a result of later inquiry through the efforts of appellee Cohen, 
it was determined that the land could be obtained for $137, 500.00, all 
cash. It was necessary to act quickly if the property was to be obtained. 


(App. 55-60) A contract was signed on May 22, 1954, with a cash 
deposit of $25, 000. 00 paid by Cohen and settlement set for thirty (30) 
days thereafter. The balance of the purchase price between the deposit 
and the total price of $137, 500. 00 was to be paid in cash at the time of 
the settlement. 


Appellant Libby was familiar with these terms (App. 26-7) but 
at no time did he produce or offer to produce any cash as his part of 
the undertaking. Was the activity and non-activity of Libby enough to 
spell out a binding agreement between the parties? We say it was not. 


If the parties intended to form a partnership to purchase a tract of 
land for approximately $140, 000.00, we may be certain that such an 
arrangement was contingent upon the appellant, as one of the partners, 
producing or offering to produce his share or portion of the cash 
necessary for the deal; otherwise, there was no consideration. 
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Appellant is a mature person with nine years of experience in the 
building business (App. 16) and six years of experience as a real estate 
broker prior thereto (App. 17) and despite the fact that he knew 
Mr. Salkeld, the agent who procured the contract, he never contacted 
him at any time. (App. 37) | 


Something more than preliminary discussions are necessary to 
create liability. There must be a supporting and real consideration. 
There must be a mutual understanding between the parties as to their 
respective rights and obligations. The terms of the agreement must 
be definite and certain if the agreement is to rise to the dignity of a 
contract. 


The essential ingredient in the instant deal was substantial cash. 
The complaint and depositions do not sustain an agreement to form 
a partnership or a partnership agreement in which the appellant was 
to share in the profits of an extensive housing development which would 
entail an expenditure of approximately $300,000.00. Appellant neither 
produced his share of cash nor did he otherwise legally obligate himself. 


There was no detriment. 


Had the venture been a failure and a substantial loss occurred, 
appellant could certainly have successfully resisted a suit to require 
him to contribute his one-third (1/3) or one-fourth (1/4) share of the 


loss sustained. 


Appellant regarded his part in the undertaking as preliminary 


only. ? 


Appellant and appellee Ochsman had put up approximately 
$20, 000. 00 which culminated in the earlier Owens Corporation. (App. 18) 


Appellant thus knew that he could not tie into a $300, 000. 00 deal without 
: | 


Appellant testified as follows: (App. 37). 


"Q. Did you ever file with the title company a cashier's or certifjed check for your part 
of the purchase price? A. No. 


Q. Did you ever submit to Mr. Cohen or to any of the other defts, in this case or offer 
to submit to them cash which would take care of your part of the construction of the job? 
A. No, never did. We never arrived at the final arrangements.” (Emphasis supplied) 
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putting up five cents or assume any liability and then be recognized as a 
one-third (1/3) owner. 


Libby was experienced in real estate and development deals. If 


he thought he was being ousted from the deal, all he had to do was to 
write a simple letter to the individual appellees demanding a statement 
of the amount of cash that was expected of him and then tendered the 
cash or a certified check. 

His statement that he had a verbal commitment for a loan of 
$108, 000.00 at 6% but would receive credit for only $100,000.00 (App. 28) 
was not only vague and indefinite, but not acceptable to the other parties. 
The interest and bonus cost of such a loan would have been in excess of 
$40,000.00 in five years. It is clear that Libby had not given any con- 
sideration to the fact that additional capital of $150,000.00 to $200,000.00 
would have been necessary to defray the costs of streets, sewers, water 


and construction of the houses. 


The complaint is one for a breach of contract (App. 4) based on an 
alleged claim of a breach by the individual appellees of an agreement "to 
form a partnership". (Underscoring supplied). (App. 2) 


Therefore, cases involving disputes between members of a part- 
nership which admittedly existed are not in point. In those cases where 
relief has been granted the partnership agreement was in writing, while 
in others the partnership agreement was certain, definite and enforceable. 


Here the appellant does not allege that a partnership ever existed. 
In the complaint (App. 4) the appellant states: "He is entitled to bring 
this suit for breach of the contract as alleged."" The contract as alleged 
is set forth (App. 2) as "an agreement to form a partnership" and in 
paragraph 4 of the complaint (App. 2) "and it was then and there agreed 
that there should be a four-way partnership consisting of the three indi- 
vidual appellees and the appellant.'' The complaint does not indicate in 
any respect the terms or conditions of an alleged contract. Appellant's 





depositions do not spell out a contract under which relief may be granted. 
The parties either were or were not partners to a definite undertaking. 
The complaint only alleges a breach of an abortive attempt to form a 
partnership. This is not actionable. 


It is equally clear that there was not a mutual understanding be- 
tween the parties as to their rights and obligations and a partnership 


could not exist without these elements. 


Isolated declarations or intentions which do not result in a firm 


agreement cannot constitute the necessary ingredients of a valid con- 
tract. At most, appellant's case consists of non-legal elements, all 
without valid consideration. This does not constitute a claim upon which 
relief can be granted. 


NO AGREEMENT WAS REACHED 


Appellant admitted in his deposition that the ownership of the land 
and the development thereof was to be effected through the formation of 
a number of corporations. In any event he definitely stated that it was 
not to be owned and developed as a partnership. }. 


Libby was completely familiar with corporations and partnership 
agreements. His joint interest with the appellee Ochsman was expressed 
through the earlier Owens Corporation. His interest in other develop- 
ments was either set out in a partnership agreement or a corporation. 
He testified concerning one of these prior transactions as follows: 


(App. 47) 


"THE WITNESS: I generally went by verbal agreement 
until we arrived at a purchase, ready to put corporations on 
record and going. 


Q. Did you have any memorandum of the partnership? 
A. Yes, we did. There were five people involved and five 
wives involved. 


1 "Q. Now, Mr. Libby, were you to own this Hartley property and develop it as a partnership? A. No. 
We had discussed corporations, formations of numbers of corporations as a good tax medium (App. 41). 


Q. Was there anything more than what you have told us? Is there any other fact, any other con- 
versation, any other writings of any kind or nature other than what you have told us about that you have to 
base your claim on that there was to be a partnership formed? A. No. We were to make our agreements 
when we started to form the corporations, as we did the Owens. (App. 43).” 
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Q. You signed it and you spelled out what you were to put 
up and what your obligation was and what your rights were, 
didn't you? A. That was after the deal was arranged, right." 


A contract never came into existence. A contract is not made so 
long as in the contemplation of any party thereto something remains to 
be done to establish contract relations. 


FRAUD 


The appellant in his brief for the first time injects the element of 
fraud. (App. Brief 8) The complaint, however, (App. 1-4) does not 
directly or indirectly allege fraud. This Court in Street v. Maddux, 
et al, 58 App. D.C. 42; 24 F. (2d) 617, said: 

"An allegation that a party is guilty of fraud amounts to 
nothing more than a statement of a conclusion of law, and 

gives to the adverse party no information whatever as to the 

facts upon which that conclusion is based."" (Citing cases). 

Furthermore, fraud must be pled with particularity under the 
Rules (F.R.C.P. 9 (b)). 


No citation is needed to emphasize that fraud cannot be advanced 
for the first time as a new theory of the case or basis of claim in an 
appellate court. 


Finally, there is no statement in the record upon which a finding 
of clear and unequivocal evidence of fraud can be predicated. 


II 


APPELLANT'S CLAIM IS BARRED BY VIRTUE 
OF THE STATUTE OF FRAUDS 


The alleged agreement involved a contract (a) for an interest in or 
concerning land and (b) one which could not be performed within the 
space of one (1) year from the making thereof. Admittedly there was 
neither a writing or memorandum concerning the alleged agreement. 
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Appellant's theory is that there was an agreement to form a 
partnership. (App. 2) The cases cited in appellant's brief deal with 
partnerships which were admitted or sustained either by writing or 
clear and convincing acts which constituted a partnership. 


If the agreement or the effect thereof was to create a one-fourth 
(1/4) ownership in a tract of land, the agreement or some memorandum 
or note thereof was required to be in writing under the Statute of Frauds. 1 


Cases relied upon by appellant disclose different factual situations 
from the ones here and accordingly are not controlling. 


In Street v. Maddux, et al, 58 App. D.C 42; 24 F. (2d) 617, this 
Court in considering a case involving an oral contract for the manage- 


ment and other interest in an apartment house said: 


"An agreement which is not to be performed within the 
space of a year from the making thereof means, under the 
Statute of frauds an agreement which appears from its terms 
to be aaceneoee of portoxming within the year." (Citing 
cases). ae 


"And it is apparent from a reading thereof that the 
parties did not contemplate its performance within a year 
after it was made." 


The Court in its opinion quoted from Warner v. Texas, etal, 164 
U.S. 418, 434, 17S. Ct. 147, 153 (41 L. Ed. 495), as follows: 


"The question is not what the probable, or expected, or 
actual performance of the contract was; but. whether the contract 
according to the reasonable interpretation of its terms, re- 
quired that it should not be performed within the year." 





: The pertinent part of the applicable statute is found in Title 12, Section 302, District of Columbia 
Code (1951 Edition), which provides as follows: 


"No action shall be brought “** to charge any person *** upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in or concerning them, or upon any agreement that 
is not to be performed within the space of one year from the making thereof, unless the agreement 
upon which such action shall be brought, or some memorandum or note thereof, shall be in writing, 
which need not state the consideration, and signed by the party to be charged therewith or some 
other person thereunto by him lawfully authorized," 
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Appellant visited the Hartley project in the Spring of 1955 and 
saw that the lead-in street to two sample houses was nearly completed 
and twenty to forty houses were "coming out of the ground." The al- 
leged agreement in the case at bar could not have been performed within 
one (1) year. (App. 40) 


In any event an alleged agreement by which one party is to secure 
an interest in land directly or collaterally must be in writing under the 
Statute of Frauds. 


The opinion of the Supreme Court of the United States in Dumphy 
v. Ryan, 116 U.S. 491, is particularly in point. The original claim 
was ona promissory note. The defendant Dumphy answered and ad- 
mitted the execution of the note and its non-payment but by way of cross- 
action he claimed that the defendant had negotiated for the purchase of 
land and had entered into a contract with the plaintiff, which is set 
forth in full at page 492 of the opinion. In a word, the defendant was to 
purchase property in his name and the plaintiff was not to be known in 
the transfers and purchase until the titles were complete at which time 
appropriate deeds were to be given when the plaintiff was to pay his 
shares of the purchase price as consideration for such conveyances and 
transfer. The pleadings further averred (493) that the defendant acquired 
title to the property for a specified consideration and he, accordingly, 
tendered a deed to the plaintiff for his interest in accordance with the 
agreement set forth above. The plaintiff refused to pay the amount 
claimed and such refusal to pay was the basis for the cross-action. 


The defense was that the agreement was one that should be in 
writing under the Statute of Frauds. The Supreme Court said: (P. 496) 
"We cannot doubt that the contract which the defendant 


seeks to enforce is a contract for the sale of lands. Ac- 
cording to the averments of the answer, it was this: 
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The Plaintiff, being in treaty for the purchase 
ot the lands, agreed with the defendant to acquire 
title to the undivided two-thirds thereof in his own 
name upon the best terms possible, and, when he 
had acquired the titled, to convey to the plaintiff, 
by a good and sufficient deed, an undivided third 
of the premises, for which the plaintiff promised to 
pay the defendant one-third of the purchase-money, 
and one-half the expenses incurred in obtaining the 
title. This is simply an Agreement of the defendant 
to convey to the plaintiff a tract of land for a certain 
consideration. It, therefore, falls precisely within 
the terms of Section 162 above quoted. . It is a con- 
tract for the sale of lands and, not being in writing signed 
by the vendor, is void. The circumstance that the 


Defendant, not owning the land which he agreed to 
convey, undertook to acquire the title, instead of 
taking the case out of the Statute, brings it more 
clearly and unequivocally within its terms. A con- 


tract void by the Xatute cannot be enforced directly 
or collaterally. It confers no right and creates no 


obligation as between the parties to it." (Under- 


scoring supplied) * * * 


"The cause of action set up in the defendant's 
answer is that the plaintiff, having contracted to 
purchase the land and receive a conveyance therefor, 
became liable, upon a tender to and refusal by him 
of the deed, to pay the agreed price. This is a suit 
upon the express contract. There is no implied 
contract on which the cross-action can rest, for the 
law implies a contract only to do that which the party 
is legally bound to perform. As the express contract 
set up by the defendant was void under the Statute, 
the plaintiff was not bound in law to accept the deed 
tendered him by the defendant or pay the purchase 
money. The defendant paid no money to or for 
the plaintiff. The money paid out by him was to 
enable him to perform his contract with the plain-: 
tiff. He paid it out for himself and for his own ad- 
vantage. The plaintiff has received neither the 
money nor the land from the defendant. Neither 
reason nor justice dictate that he should pay the 
defendant the price of the land, and therefore the 
law implies no provision to do so. 2B1. Com. 

443; Ogden v. Sanders, 12 Wheat, 213, 341. The 
cross-action cannot, therefore, be sustained on 
any supposed implied promise of the plaintiff." 
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See: Westwood v. Continental Can Company, 80 F. 2d 494. 
Purcell v. Miner, 4 Wall. 513 at pp. 517-18. 


In Norton v. Brink, 75 Nebr. 566, the Court discusses at great 
length the question under consideration here. The case was argued 


twice and there were two opinions. 


The plaintiff and defendant entered into a parol agreement of 
partnership for the purpose of purchasing a section of land. The 
defendant was to pay the purchase money and take title in his name 
and the plaintiff was to reimburse him one-half the purchase price and 
6% interest upon demand and the purpose of said partnership was to 
purchase said land and share in the profits arising from the use and 
subsequent sale thereof. Brink died and the defendant as the sole 
heir refused to account to the plaintiff for her share of the profit 
(pp. 566-567). 


The court in the first Opinion said: 


"The universal rule is that, where the question of 
partnership arises in a contest between partners 

and the interests of no third persons are involved, 
much stronger proof is required to establish it than 
when the question arises between the alleged partners 
and third persons. Field v. Tenney, 47 N. H. 513, 
Smith v. Walker, 57 Mich. 456; Breckenridge's 
appeal, 127 Pa. St. 81. In a case of this character, 
where the alleged partner is dead and cannot speak 
for himself, and where it is sought to establish a 
partnership in land, the title to which stood in the 
name of the deceased and for which it is conceded 

he paid the whale consideration, it is quite evident 
that the proof required to establish the relation should 
be so clear and convincing as to fully satisfy the court 
that the relation existed. As we have heretofore in- 
timated, there are many cases holding that parol evi- 
dence is incompetent to show that the land standing 

in the individual name of one partner is partnership 
property in which the others have an interest, even 
though the partnership relation is wholly undisputed. 
"What safety would there be; says the courts holding 
this doctrine, ‘if the proposition were once established 
that, by alleging a partnership, the Statute of Frauds 


_ > A 
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is entirely avoided, and the parties may then prove 
whatever interest in land they please by parol, against 
the absolute title of the deeds? What would hinder the 
separate real estate of any partner from being converted 
into partnership property, by proof of a mere verbal 
agreement? What would hinder the absolute title of 

any man, whether partner or not, from being changed 
into a trust estate in the same way? Nothing whatever. 
For the Statute assumed that there were those ready, 

as the vice chancellor said, to invade the rights of others 
by fraud and perjury. Let it be known, then, that a 
partnership avoids the Statute, and all that would be 
necessary would be for fraud and perjury to establish 
that also, and then every title would be open to attack.' 
Bird v. Morrison, 12 Wis., 153. 


The first opinion of the court found that the defendant recognized 
the plaintiff's interest in the land in question and held that she was 
entitled to an accounting for one-half of the profits. 


On rehearing, however, the court reversed itself and took the 
position that the contract was void by virtue of the provisions of the 
Statute of Frauds. The opinion of the court, at pp. 577-8, states: 


"It will be observed that nothing is said in this contract 
about entering into a general or special partnership, or 
that the purpose thereof was to sell the land for profit. 
Its language is: "It was mutually agreed’ that said land 
‘should be purchased in partnership.‘ Buying land to- 
gether does not make the purchasers partners, nor does 
the transaction constitute a partnership, with its rights, 
duties and obligations, as defined by law. 'A partner- 
ship is the contract relation subsisting between persons 
who have combined their property, labor or skill in an 
enterprise or business as principals, for the purpose 
of joint profit.' I Bates, law of partnership, Sec. 1. 
To constitute a partnership there must be a mutual 
agency, and a communion of profit and loss, and the 
parties must assume the partnership relation. It 
seems clear to us that the contract to purchase the 
land in question as partners, conceding for the purpose 
of this Opinion that such contract was established by 
the evidence, together with the purchase of the land 

by Brink, the deceased, and payment therefor with his 
own money, would not establish a partnership between 
the appellant and the deceased. Again, the appellant 
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did nothing upon her part, contributed nothing, 
risked nothing, and there was ’no consideration 


to support the contract. (underscoring supplied) 


"There is a clear distinction between the case 

at bar and those cases where a partnership was 
formed to deal or speculate in lands, and lands are 
bought with partnership funds, in pursuance of such 
an agreement. In Levy v. Brush, 45 NY 589, it 

was held that a verbal contract between two parties 
by which one is to purchase land on joint account of 
both, and each to contribute a moiety of the purchase 
money, the title to be made to both, is void under 
the Statute of Frauds. In that case, the defendant 
paid off the land in his own name, and took a con- 
tract therefor, but refused to convey one-half of the 
contract to the plaintiff, and it was held that no action 
would lie to compel the execution of the agreement, 
because such an arrangement did not constitute a 
partnership between them; that the defendant had 
made no valid contract, and had a perfect right 

both in law and equity to refuse performance. 


"In our former opinion, ante, p. 566, it was said, 

on the authority of Smith v. Putnam, 107 Wis. 155, 
‘that in cases of this character, where the agreement 
relating to the land has been fully completed and 
nothing remains to be done but to distribute the 

profits of a sale made, then the partnership relation 
may be established by parol,' and the judgment of the 
trial court was reversed mainly upon that authority. 

It would seem that the learned commissioner who 
wrote the opinion overlooked the allegations in Ap- 
pellant's petition charging the defendant with refusing 
to recognize her rights, and with repudiating the alleged 
contract of partnership. Again, an examination of 
Smith v. Putnam, supra, discloses the fact that in 
the contract there was an oral agreement between the 
Plaintiff and defendant that plaintiff should investigate 
desirable timbered lands, and, on defendant's approval, 
they would purchase, and either sell or log them. The 
agreement was that plaintiff should take charge of the 
driving of the logs, which contemplated rendering 
material and valuable services as his contribution 

to the partnership funds. They entered upon the 


agreement, and the plaintiff did render services 


of value to the partnership. It was held that the 
agreement constitued-a partnership and, where the 


contract had been fully completed and executed, and 
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nothing remained but to divide the profits, an action 
for an accounting and to recover such profits would 
lie. If the rule there announced could be applied in 
the case at bar, it could be applied to any case of 
oral contract to purchase land on joint account. If 
the transaction would otherwise be within the Statute 
of Frauds, it would only be necessary for the parties 
to stipulate that it should be a partnership, and the 
Statute would be avoided. So we are constraint to 
hold that the contract here in question did not create 
or constitute a partnership."' (underscoring supplied) 


The court, accordingly, held that no partnership was created 
by the transaction in question between the appellant and the decedent 


and that the contract relied on by the appellant was within the Statute 
of Frauds. | 


See also: McKinley v. Lloyd, 128 Fed. 519. 


In McElroy v. Swope, 47 Fed. 380, it appears from the facts in 
the case that the parties had substantial dealings over a long period of 
time involving over 1, 000 pieces of property before the case in question 
arose. The decision involves a piece of property which McElroy 
had discovered and was to purchase. Swope returned to the city the 
day before the transaction was to be completed and, upon his request, 
title was taken in Swope's name. It was clear that there was a running 
partnership agreement between the parties. The court said, however, 
at p. 386, the following: | 


"If the facts, as found by the master, or as they may 
turn out on the review of the court, be that McElroy 
uncovered the speculation, and obtained for himself 
the proposition of sale, and induced Swope to take his 
place, on the understanding that Swope was to furnish 
the purchase money, take title in his name, and after- 
wards let McElroy have a half interest, on his paying 
half of the purchase money, such a contract would be 
within the prohibition of the Statute of Frauds. 
Dumphey v. Ryan, 116 U.S. 491, 6 Sup. Ct. Rep. 

486. It would be of the nature of a conditional sale, 
where the title to real estate is taken in the name of 
one party, and a resulting trust in favor of a third party, 
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not named in the deed, may be shown by parol, where 
the proof is clear and undoubted, provided the purchase 
money, or any part thereof, was furnished by such 
third party, but the rule of equity is that such trust 
must have arisen at the time the purchase was made, 
and the money or consideration must have been paid, 
or secured to be paid, by such third party at or before 
the purchase." 

At page 387 of the Opinion, the court found that under the factual 
situation, present in the case, McElroy, the plaintiff, would be entitled 
to his portion of the property as a resulting trust. The action was com- 
menced by a bill in equity, asserting a partnership and praying a dis- 


solution thereof and an accounting. 


In Whitney v. Dewey, 158 Fed. 385, the court at page 390 held 
the agreement to be one of partnership. "It was a contract where the 
parties contemplated, by joint effort, the promoting of a project for 
building a dam so as to create and use and sell waterpower for 
electrical and other purposes. Each agreed to give his best efforts 
to secure the means immediately."" The question of fraud was involved 


in the case. 


This Court in the case of Weigle v. Roller, 54 App. D.C. 164; 
295 Fed. 985 was dealing with a set of facts quite different from those 
in the instant case in that (a) there was a written contract between the 
parties; (b) the subject matter involved was personal property; and (c) 
there was a charge and proof of fraud. 


The cases in which the courts have permitted a recovery involved 
an interest in land based on the doctrine of resulting trust. The factual 
pattern usually was where a party fraudulently took title to real estate 
in his name and equity was asked to declare the interest of the party 
who had contributed money or services. 


The opinion in the case of Morgart v. Smouse, 112 Md. 615, should 
be read in conjunction with the court's former opinion found in 103 Md. 
463, wherein relief was denied the plaintiff in an action at law for the 
share of profits of their joint venture. 


ft 





The case affirmed in the opinion at 112 Md. 615, was based on 
an actual partnership (p. 618) and fraud and deceit (p. 619) and refusal 
to account. The suit was one in equity to require the defendant to 
account for profits over and above those already paid the plaintiff by 
the defendant and for a dissolution of the partnership. 


Il. 


APPELLANT'S CLAIM WAS BARRED BY LACHES 
AND HE LACKS STANDING WHERE THERE WAS 
A FAILURE OF CONSIDERATION 3 


Title to the land was taken on June 22, 1954. (App. 11) Appellant 
had examined the contract and knewits terms. (App. 26) Appellees 
paid $137, 500.00 cash for the land and commenced development. Ap- 
pellant did nothing. He is charged with knowledge of the terms of the 
land purchase contract and when he claims that he was receiving evasive 
answers to his questions, he was required to act, put appellees on 
notice or consult counsel. He did nothing. (App. 30-31) 


Appellant knew in September, 1954, that he was out of the deal. 
(App. 43) When he failed to put up his cash or otherwise participate 
by the end of June he was not in the deal and under any view of his 


testimony had failed to keep the agreement alive by contributing the 


consideration required of him. 


May one stand by for over a year and a half and do absolutely 
nothing,! while others have expanded large sums of money, 


* (App. 34) . 

Q. Isee, You never had anything to do with the laying out of the plans of the subdivision, did you? 
A. No. 

Q. Didn't have anything to do with the laying out of the planning or the architecture of the houses, 
did you? A. No, é 

Q. Or the installation of the sewer or water lines, did you? A. No. 

Q. Or the raising of money which actually went into the purchase of the property, did you? A. Oh, 
I had something to do with that, yes, 

Q. What did you do? A, I worked on my end of arranging of a good loan. 

Q. That loan was never accepted, was it? A. That's correct. 

Q. But the money actually that went into the deal you had nothing to do with the raising of that 
money, did you? A. No, no. 

Q. And you never had anything to do with the construction of any of the houses, did you? A. No. 

Q. Or the sale of any of the houses? A, NO, 

Q. Or the letting out of the contracts for the work on the houses? A. No. 
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incurred substantial obligations and performed services of value and 
then step forth and claim a percentage of the profits? A one paragraph 
letter from the appellant to appellees claiming a right in the deal and 
a proffer of his share of the necessary cash, coupled with a statement 
that he stood ready to pay his share of the losses, if any, would have 
placed him in an entirely different position and possibly given rise 

to an inference that there was a firm agreement. 


In fact, by his own statements he had abandoned any interest 
in the project. 1} 


The law requires one to be diligent to inform himself of his 
rights. Here Libby could have informed himself by a five minute 
search of the land records which would have disclosed the recording 
of the deed in June, 1954. He chose to sleep on whatever rights he 
may have thought he had. 


Q. Did you ever file with the title company a cashier's or certified check for your part of the 
purchase price? A. No. 


Q. Did you ever submit to Mr. Cohen or to any of the other defts, in this case or offer to submit 
to them cash which would take care of your part of the construction of the job? A. No, never did, 


We never arrived at the final arrangements. (App. 37). (Emphasis supplied) 


Q. You never assumed any liability on any phase of the entire deal, did you? A. No. You are 
talking aboutthe construction of the project? 


Q. Or the acquisition of the project? A. Or the acquisition of it? 
Q. Yes. A. You better ask me that again. 
MR. LYNCH: Read it, Mr. Reporter. 


THE WITNESS: I projected liability in my mind, but we hadn‘t fully arrived at getting the deal 
set up like we were supposed to. (App. 39). (Emphasis supplied) 

Q. Did you assume any liability on any other phase of the transaction? A. Not on the basis of 
which it was offered -- the contract, that is. (App. 40). 





IV. 


THE MOTION FOR SUMMARY JUDGMENT 
WAS PROPERLY GRANTED 


The deposition of the appellant and the witness Salkeld disclose 
all the facts and circumstances available to sustain the claim. 


There are no disputed questions of fact as to what Libby did 
and failed to do in so far as the liability of the appellees is concerned. 
The allegations of the complaint and the depositions foreclose a re- 
covery. The facts upon which the appellant rely are so patently in- 
substantial as not to present a genuine issue of fact. Fletcher v. Krise, 
73 App. D.C. 266; 120 F. (2d) 809. 


CONCLUSION 


It is respectfully submitted that the Court below did not err in 
granting the appellees’ motion for summary judgment. 


Respectfully submitted, 


ROBERT E.. LYNCH 
821 - 15th Street, N. W. 
Washington 5, D. C. 


Attorney for Appellees 


